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PREBACE 


The present volume attempts in brief outline to sum- 
marize a school of Pure Jurisprudence, the principles of 
which are interwoven in the very fabric of our American 
law. As the historical inheritors of the English Common 
Law, we can trace our legal lineage back through the 
ecclesiastical chancellors of England, and thus find our 
jurisprudence rooted in the doctrine of Natural Law and 
natural rights and consequently in an objective, real 
standard of justice. Moreover, as Americans, we pride 
ourselves on our Declaration of Independence and on our 
Constitution, both of which documents have as their 
foundation the doctrine of the Natural Law. Unfortunately, 
it has become the fashion these days to call in question 
everything that is traditional. Hon. James Beck summed 
up this attitude of revolt very well when he said (Reports 
of the American Bar Association, Vol. 46, 1921, p. 172): 
“In all former ages all that was in the past was presump- 
tively true, and the burden was upon him who sought to 
change it. Today the human mind apparently regards the 
lessons of the past as presumptively false, and the burden 
is upon him who seeks to invoke them.” It was to combat 
such disruptive tendencies and to substantiate our funda- 
mental rights as men and as Americans that the course in 
Pure Jurisprudence was instituted at the Fordham Univer- 
sity School of Law years ago by the Rev. Terence J. 
Shealy, S.J., whose memory is still fresh in the minds of all 
who had the privilege of listening to his lectures. 

The matter contained in this book represents a digest 
of lectures given by the present writer as successor to 
Father Shealy in the chair of Jurisprudence. Years might 
be spent elaborating them, as the field is almost unlimited, 
but the volume is offered as it stands, since there is prac- 
tically no book in English which develops this traditional 
view of jurisprudence in a way suited to class-room pre- 
sentation. : 

When quotations are made from a book, no approbation 
of the book as a whole is to be drawn therefrom nor from 
its inclusion in the bibliography. As far as possible, 
endeavor has been made to control all quotations. 


In conclusion the author wishes to thank those of the 
various faculties of the University who have kindly aided 
him in the publication of the book. In particular he wishes 
to thank the Rev. Moorhouse I. X. Millar, S.J., Professor 
of Constitutional Law, Fordham University School of Law, 
for his many helpful corrections and contributions, notably 
those contained in Nos. 67, 89, 90. These latter sections 
have been generously contributed as the result of an amount 
of research work which still awaits publication. 

It is the hope of the author and of his colleagues that 
this book may help to transmit to others some understand- 
ing of our rich American heritage. 


Fordham University, 
September 1, 1924 
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Section I. 


DEFINITION OF JURISPRUDENCE 


Jurisprudence—the practical science which investigates 
the nature, origin and development of law. 


Explanation of Terms 


Science—Systematized knowledge of many things 
which come under a common category. 

Systematized—i.e. co-ordinated under principles from 
which the truths flow and which are methodically 
formulated. 

a) Speculative Science—Systematized knowledge of 
the nature of many things which come under a 
common category. 

Precise Purpose—Knowledge. 
Ultimate Termination—Intellect. 

b) Practical Science—Systemized knowledge of the 
meaning and value in action of many things, which 
come under a common category. 

Precise Purpose—Establishment of principles di- 
rective of human activity. 
Ultimate Termination—Will activity. 

N.B. It is quite incorrect both conceptually and his- 
torically, to restrict “science” to systematized 
knowledge of many things which fall directly with- 
in the realm of experience. Such a definition is the 
legitimate outgrowth of Empiricism and Positivism. 


Nature—Jurisprudence endeavors to find out the true 
concept of “Law” and its applications. 


Origin—Not merely the historical origin of law, but 
also the ultimate source of its obligatory character. 


N.B. Herein we differ from Holland (Jurisprudence, 
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Ch. I, pp. 9, 13) who states that Jurisprudence is a 
science of positive law only. This is a modern and 
gratuitously narrowed sense of the term, in keeping 
with the tendency noted in No. 2. We agree with 
Holland, however, in this, that Jurisprudence is a 
progressive” science, progressive in the senses 
noted under No. 5. 


Development—Though the primary dictates of the 

natural law are known to each morally developed in- 

dividual in any and, every condition of society, there 
1s progression and retrogression, 

a) in the knowledge of the further and deduced dic- 
tates of the natural law; 

b) in the positive laws of mankind, interpretative of 
or superadded to these dictates. There are, of 
course, increasingly complex legal statutes framed 
to meet the exigencies of a more complex social 
organization. 

This development may be viewed: 

1) in its past aspect—then we investigate law as it 
has existed and progressed or retrogressed in the 
past; 

2) in its future aspect—then Jurisprudence becomes 
practical and constructive in its procedure. 

Being a practical science, Jurisprudence inevitably con- 

cerns itself with the furtherance of a perfect attainment 

of right concepts of law in itself, and progressive ap- 
proximation of enacted law to these right concepts. 

Moreover, as community life becomes more and more 

complex, bringing in wider differentiation of interests 

and growing complexity of human affairs, laws already 
made must be revised and adjusted harmoniously to 
the latest condition of society. 


Law—A rule of action, mandatory in form, established 
and promulgated by competent authority for the com- 
mon good. 

Jurisprudence concerns itself not merely with “law” as 
an isolated concept, but with “law” in all its implications 
and so treats of rights and duties, of the State and its 
origin, etc., etc. 

“Jurisprudence is concerned with the whole body of 
the law and signifies the science of law, or the scientific 
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knowledge of the jural relations and the legal principles, 
doctrines and rules which govern such relations’”—Dil- 
lon, Laws & Jurisprudence, Lect. I, p. 21. 


7. It would be well to indicate here that there is quite a 
dispute among writers on Jurisprudence as to the scope 
or proper field of this branch of knowledge. However, 
by making a division of the science, we can succeed in 
indicating a legitimate sphere for each treatment, with- 
out condemning any on a priori standards. 


8. Departments of Jurisprudence. 

1. Synthetic or Inductive Jurisprudence—The prac- 
tical science which investigates the positive laws 
of nations. 

a) General Jurisprudence—The science which in- 
vestigates the laws of all nations and method- 
ically: formulates the principles and distinctions 
which prevail generally in most bodies of laws. 

b) Particular or Applied Jurisprudence — The 
science which investigates a particular set of 
laws according to the principles formulated in 
Pure and in General Jurisprudence, and studies 
conditions as bearing on laws, in order there- 
by to make proper adaptations of law. 

Applied Jurisprudence has a twofold progressive func- 
tion: 

1) To strive continually to readjust law according 
to growing complexity of need. 

ii) To remedy shortcomings of existing laws by 
means of rules of equity, whereby larger discre- 
tionary powers are granted to the judges. 


9. This progressive adaptation of law ought to be clearly 
kept in view, and thus, while the immutable truths and 
principles which are based upon the very nature of man 
(See Nos. 11, 61, 73) are continually invoked, a slavish ad- 
herence to precedents of a purely transitory societal value 
should be avoided. Chief Justice Walter Clark (State v. 
Falkner, 108 Southeastern Reporter 756) wrote: “There is 
no superstitious sanctity attaching to a precedent. It is 
proper that precedents should not be lightly changed, or 
without sufficient cause. But they should not be adhered 
to when an opinion has clearly misconstrued a statute or 
is otherwise palpably erroneous. This court has never held 
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that it was infallible, nor has any other court. We have 
repeatedly overruled our own decisions, and a large pam- 
phlet was issued some years ago, containing a list of such 
cases, and a similar compilation now would be two or three 
times as large. The same is true of the United States Su- 
preme (Court and all other courts. Men and nations may 
‘Rise on stepping-stones of their dead selves to higher 
things.’ Courts can only maintain their authority by cor- 
recting their errors to accord with justice and the advance 
and progress of each age. They must slough off that which 
is obsolete, and correct whatever is erroneous or con- 
trary to the enlightenment and sense of justice of the age 
and to the spirit of new legislation.” 

Again, Professor I. Maurice Wormser of the Fordham 
Law School, in a speech delivered at the Bronx County 
Bar Association (“The True Function of Schools of Law”, 
p. 10) said: “A sense of justice is inherent in every man, 
and courts of justice, whose aim is the determination of the 
rights of the litigants, will meet with more favor than 
courts of sheer law, whose abstract legal reasoning pre- 
vails, so guided by precedent, so bound by tradition, and 
so hampered by technicalities that the decisions rendered 
often are out of harmony with the sociological, the ethical, 
the economic, and the business conditions of the times.” 

While admitting progress in law and also admitting that 
a certain deferential attitude must be had to current public 
opinion, we must not be unmindful that the ultimate test 
of real progress is truth. Not all change is progress. In 
the United States we have a decided check on unwarranted 
and unwise changes by reason of our written constitution. 
The case is well put in Muller v. Oregon (208 U.S. 420): 
“Constitutional questions, it is true, are not settled by 
even a consensus of present public opinion, for it is the 
peculiar value of a written constitution that it places in 
unchanging form limitations upon legislative action, and 
thus gives a permanence and stability to popular govern- 
ment which otherwise would be lacking. At the same 
time, when a question of fact is debated and debatable, and 
the extent to which a special constitutional limitation goes 
is affected by the truth in respect to that fact, a widespread 
and long-continued belief concerning it is worthy of con- 
sideration. We take judicial cognizance of all matters of 


general knowledge.” 
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With regard to substantial changes in the law, Burke’s 
words are pertinent (French Revolution, p. 23): “A state 
without the means of some change is without the means 
of its conservation. Without such means it might even 
risk the loss of that part of the constitution which it 
wished the most religiously to preserve.” 

Provision for such change is adequately made in the 
Constitution of the U. S., Article V, wherein the manner of 
amending the said document is clearly indicated in a very 
concise way. 

The same is clearly put by Burke concerning evidence 
in regard to property (Report from the Committee Ap- 
pointed to Inspect the Lords’ Journals, p. 519): “Civil cases 
regard property: Now, although property itself is not, yet 
almost every thing concerning property, and all its modi- 
fications, is of artificial contrivance. The rules concerning 
it become more positive, as connected with positive in- 
stitution. The legislator therefore always, the jurist fre- 
quently, may ordain certain methods, by which alone they 
will suffer such matters to be known and established; be- 
cause their very essence, for the greater part, depends upon 
the arbitrary conventions of men: Men act on them with 
all the power of a Creator over his creature. They make 
fictions of law, and presumptions of law (presumptiones juris 
et de jure) according to their ideas of utility—and against 
those fictions and against presumptions so created, they do 
and may reject alll evidence. However, even in these cases, 
there is some restraint. Lord Mansfield has let in a liberal 
spirit against the fictions of law themselves; and he de- 
clared, that he would do, what in one case he actually did, 
and most wisely—that he would admit evidence against a 
fiction of law, when the fiction militated against the policy 
on which it was made.” 

Moreover though the law is progressive, it must progress 
in such a manner that whereas the legislature makes new 
laws according to the changing needs of the country, the 
judges are limited to the interpretation of these laws. This 
is the position expressed by Marshall in Osborn y. Bank 
of U. S., and his view is thus briefly summarized by Miller 
(Lectures on the Constitution, p. 314, note 2): “Judicial 
power is never exercised for the purpose of giving effect to 
the will of the judge; always for the purpose of giving 
effect to the will of the Legislature; or in other words, to 
the will of the law.” 
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2. Analytical, Pure or Deductive Jurisprudence—The 


science which investigates the ultimate principles 
of law. According to Lightwood (The Nature 
of Positive Law, Ch. I, P. 24) the special sub- 
jects of Pure Jurisprudence are: 

i) Law, its definition and explanation, and 


herein 

a) Of the relation of Jurisprudence to 
Ethics. 

b) Of the relation of Jurisprudence to 
Politics. 


ii) The different departments of Law. 
iii) The nature of Rights and Duties. 
Again, on pp. 50, 54, ch. ITI he gives us the 
“common elements” or “fundamental ideas” back 
of all law: Sovereignty, Law, Sanction, Right 
and Duty. So too Austin, Jurisprudence, Pt. I, 
eect. Xi, mn. 355-356, p. 213. 
Pure Jurisprudence is primarily analytical. 
As to Pure Jurisprudence, the question is raised at 
once: “Can any such set of fundamental, universally 
valid principles be found and formulated?” 
Lightwood says (pp. 57 & ff) that only two attempts 
have been made 
i) The Roman Jurists found the Law of Nature; 
ii) Bentham’s principle of Utility. 
He thereby shows himself unconscious of the tremen- 
dous field of Pure Jurisprudence as treated by the great 
scholastic philosophers and legists of the Middle Ages 
and centuries subsequent thereto. This school formu- 
lated the one, sane, guiding principle of all law, viz., 
man in his essential relations, i.e. man as he is, con- 
stituted in a triple indestructible relationship to his 
Maker, to himself and to other men. 


Purpose of Pure Jurisprudence. 

“The object of the science of Law is to exhibit and 
explain its ideas and principles in such a manner as 
to facilitate their acquisition by the lawyer and their 
improvement by the legislator.”—Lightwood, Ch. I, 
p. 10. (Cf. Dillon, Lect. I, p. LS) 
The purpose is to point out the unity and organic 
character of law and to give a succinct and yet com- 
prehensive grasp of the basic implications of law so 
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that as professional men, who stand in such vital re- 
lation to the law of the land, we may clearly and in- 
telligently and constructively further what is good in 
law and inhibit evil tendencies that may arise or tend 
to arise because of distorted ideals. 
Wigmore (The Law of Torts, Preface) writes: “Last, 
and most of all, the Wish would be to see this subject 
studied with an unremitting outlook for its Philosophy. 
Every institute and principle of law has a philosophy, 
—as every object in the sunlight has its attendant 
inseparable shadow. In the quest for the rule we 
must insist on including its reasons, and on lifting 
them out into the open. That human death may or 
may not be the subject of an action,—that truth is or 
is not a defence for the libeller—that a judge is 
privileged absolutely or only qualifiedly—that a 
secondary boycott is or is not justifiable——all these 
rules and principles rest on reasons of some sort. 
They may be reasons of ethics, or of politics, or of 
economics, or perhaps of public health, or of a dozen 
other sorts. They may be found in experience or in 
dogma. But they are given to us independently of 
the rule of law itself. The rule of law is to be tested 
by the philosophy of the subject. In these days, when 
a restatement of the entire body of our law is impend- 
ing, we must be students of reasons as well as of 
rules. And the conservative needs this quite as much 
as the reformer. He who is not ready to give reasons 
for the faith that is in him cannot expect to hold his 
own against the demagogue and the crude innovator. 
.... But we have hitherto been blind (in our study- 
books, at least) to the mass of material lying outside 
of those technical sources. This book makes the at- 
tempt to extend our vision. 
And why not? A rule of law—and especially any 
rule of General Rights—is a rule of life. It is founded 
on the dogma and experience of life; and life’s dogmas 
and experience are recorded in a vastly wider library 
than the covers of law-books comprise.” 
Sources of Pure Jurisprudence. 
a) A priori—Philosophy (or Metaphysics), especially 
Psychology and Ethics. ' 
b) A posteriori—Legal History, Anthropology. 
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Postulates of Pure Jurisprudence. 

(A postulate is a premise which a given science 

claims as valid without demonstrating it; not be- 

cause it cannot be demonstrated, but because the 

demonstration of it belongs to another science.) 

a) Cosmological postulate—that God exists and is 
the Creator and Lawgiver of the universe. 

b) Psychological postulate—that man has free will. 

c) Anthropological postulate—that man is social by 
nature. 


To sum up—lIt is the province of Jurisprudence to 
investigate the notion of law, the source of its obli- 
gation and its various manifestations as deduced both 
conceptually (a priori) and historically (a posteriori), 
and to adapt progressively positive law to a closer 
approximation to recognized ideals of human endeavor. 


Relation of Jurisprudence to Ethics. 

Ethics is the practical science, based on reason 
which determines the principles by which conduct 
ought to be regulated and in accord with which char- 
acter ought to be formed. 

The field of Ethics covers all acts of conduct, te. 
all acts of man which are deliberately and freely 
posited. It determines the principles which ought to 
guide man in such actions, Le. it investigates an al- 
ready objectively existing norm of deliberate and free 
human activity, which is called the norm of morality. 

Covering thus the whole field of man’s free activity, 
its relation to Jurisprudence is that it is regulative: 

1. of the actions by which laws are passed ; 

2. of the scope and intent of the laws passed; 

3. of the content of the laws passed. 
Briefly—lawmakers must act morally in passing a 
law and the law itself must be in accord with objective 
standards of right and wrong. (See Section VI, es- 
pecially Nos. 111- 124.) 


Representing this graphically: 

Ethics governs and controls all of man’s free ac- 
tivities; Jurisprudence governs and controls those 
free activities which are related to the State and its 


purpose. (See Section XII.) 
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The relation then of Ethics to Jurisprudence is that 
of an inclusive universal science to a specifically dif- 
ferentiated, subordinate science. 







THE FIELD OF ETHICS 


The Field of 


Jurisprudence 


Lorimer (Institutes of Law, Bk. II, Ch. ipeck: “b; 
p. 355) says: “The relation in which Jurisprudence 
stands to Ethics is thus a subordinate one, the relation 
of species to genus; whilst under the species again, 
as we shall see hereafter, are ranged as individuals 
the various departments of positive law. But though 
Jurisprudence, embracing of course both natural and 
positive law, be subordinated to Ethics on the ground 
that it professes to contribute to the perfection of hu- 
manity in one direction, the contribution which it 
' offers partakes of the full ethical character so far as 
it goes.” 

Before this he had written (Institutes, Bk. 1, Ch. 
XI, pp. 284-5): “It was of a system in which this dis- 
tinction was carried out to its legitimate consequence 
of a complete separation between law and ethics, that 
Hugo applied the epithet of a cut-throat code (eine 
Todtschlagmoral), and I shall point out to you in- 
stances of its effects by-and-by, which will convince 
you that the expression did not go beyond the 
occasion.” ; 


Of our own law Chancellor Kent thus wrote (1 Com., 
p. 342): “In its improved condition in England, and 
especially in its improved and varied condition in this 
country, under the benign influence of an expanded 
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commerce, of enlightened justice, of republican prin- 
ciples, and of sound philosophy, the common law has . 
become a code of natural Ethics and enlarged civil 
wisdom, admirably adapted to promote and secure the 
freedom and happiness of social life.” 

Again (1 Kent, Com, Pt. 1, Lect. 1) pp. 2-3): “We 
ought not, therefore, to separate the science of public 
law from that of Ethics, nor encourage the dangerous 
suggestion, that governments are not as strictly bound 
by the obligations of truth, justice and humanity, in 
relation to other powers as they are in the manage- 
ment of their local concerns. States or bodies politic 
are to be considered moral persons, having a public 
will, capable and free to do right and wrong, inasmuch 
as they are collections of individuals, each of whom 
carries with him into the service of the community, 
the same binding law of morality and religion which 
ought to control his conduct in private life.” 


Sir Paul Vinogradoff (Historical Jurisprudence, 
Vol, 1) Introduction, Part 1, Ch 2), 525) says: No 
teaching under theory of law can afford to ignore 
questions as to the interdependence of the functions of 
the mind, the analysis of instincts and passion, the 
study of the will, the cross currents between morality 
and law, etc.” 

Again (Common-sense in Law, Chap. I, p. 16): 
“It is evident that laws take their place among the 
rules of conduct which ensure social order and inter- 
course. Therefore Jurisprudence appears among social 
sciences within the section of so-called moral science.’ 

Kinkead (Jurisprudence, Law and Ethics, Lecture 2, 

p. 18) says: “Jurisprudence deals with the Sources of 
ae the Reasons and Principles thereof . . . It 
embraces one of the highest types of Philosophical 
reasoning, because it relates to humanconduct . . 
In short it deals with ‘Duty, Right, Liberty, Injury, 
Punishment, Redress, with their various relations to 
one another, and to Law, Sovereignty and Indepen- 
dent Political Society” (Austin, p. 213.)” 

This is especially true of Jurisprudence as applied to 
American laws, for as Kinkead (Jurisprudence, Law 


and Ethics, Lect. 9, p. 142) says: “In the establishment 


of a new government on the western continent, our 
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forefathers, imbued with this spirit, made Religion, 
Morality and Knowledge, the structural basis of our 
government.” Again (p. 144): “In the structural 
framework of the State, ‘Morality’ was the corner- 
stone. This is shown by various constitutions.” 

Dillon (The Laws and Jurisprudence of England 
and America, p. 17) says: “Ethical consideration can 
no more be excluded from the administration of jus- 
tice, which is the end and purpose of all civil laws, 
than one can exclude the vital air from his room and 
live.” (See also Shaw, The Law of the Kinsmen, p. 116.) 
Dean Roscoe Pound (The Spirit of the Common Law, 
pp. 150-151) says: “Two movements are represented 
in eighteenth-century juristic thought. First there is 
a purely juristic movement, proceeding upon the con- 
ception that law is reason, in which the ideas of right 
and justice are made paramount. In this movement, as 
we have seen elsewhere, individual rights and justice as 
the realization of individual rights were put above state 
and society as permanent, absolute realities which state 
and society existed only to protect. Second, there is 
a legislative movement in which rights are thought of 
as the product of the human will, as the outgrowth of a 
social contract, so that there would be no rights without 
the social organization and no justice or law but for 
the political organization; a movement in which law 
is thought of as emanating from the sovereign and the 
idea of command of the state or of the general will 
becomes paramount. Both theories are stated by 
Blackstone without a hint of their inconsistency.” 
With due deference to Dean Pound there is no incon- 
sistency, for the question of Jurisprudence, then as 
now, 1s wholly a question of reconciling the “due or- 
der” with an “established order”, 1.e. of combining the 
Natural Law and the positive law, which has a large 
field, undefined by Natural Law, wherein to operate. 
It is just this pragmatic aspect of the system of Pure 
Jurisprudence, supplementing and presupposing Na- 
tural Law which seems to escape the learned writer. 
There are certain unalterable standards or laws of 
right and justice which it is the privilege and duty of 
all men to ascertain. These laws govern and control 
a deal of man’s relations or contacts, which in one 
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form or another call for legal enactment. Tor there is 
a large part of man’s life, especially his complex soci- 
etal relations, which must be controlled by law arrived 
at pragmatically, e.g. traffic and tariff laws. The Na- 
tural Law is a hard and fast nucleus, around which is 
centered a whole pragmatic field, with which positive 
law is largely concerned. This ‘Natural Law” system 
of Jurisprudence thus finds place for traditional stable 
principles and yet gives wide scope for that pragmatic 
aspect of law about which Dean Pound and other 
jurists are thinking so much these days, (See Ryan 
and Millar, The State and the Church, Ch. VI, pp. 
152-153.) 


Pollock (First Book of Jurisprudence, Pt. I, Ch. II, 
p. 44) states a bit confusedly: “But though much 
ground is common to both, the subject matter of Law 
and of Ethics is not the same. The field of legal rules 
of conduct does not coincide with that of moral rules, 
and is not included in it; and the purposes for which 
they exist are distinct. Law does not aim at perfect- 
ing the individual character of men, but at regulating 
the relations of citizens to the commonwealth and to 
one another.” 

Reply 1. It is true that the sciences of Ethics and 
of Jurisprudence are partially distinct, but that does 
not prove that Ethics is not regulative of Jurispru- 
dence. 
2. It is a wholly inadequate concept of 
Ethics to limit its function to perfecting the individual 
character of men, if by this is meant the individual 
character in its inward or personal (isolated) conduct 
only. Ethics does indeed aim at perfecting the in- 
dividual character of men but that character is to be 
perfected in all its relations (contacts) whether with 
God, self, or others and with others whether as iso- 
lated individuals or as corporate bodies. One of these 
manifold relations or “contacts” is the relation of 
“citizens to the commonwealth and to one another.” 

N.B. It is largely due to this improperly narrowed 
view of Ethics that so much confusion has arisen on 
this question. 

However Pollock later improved on his earlier view 
as is evidenced by the following statement (Essays in 
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the Law, pp. 31-32): “Such principle, under the name 
of reason, reasonableness, or sometimes natural justice, 
is fully recognized in our own system, but the dif- 
ference of terminology has tended to conceal the real 
similarity from English lawyers during the last cen- 
tury or more. The neglect of mediaeval learning 
which followed the Renaissance and the Reformation - 
has a perfectly continuous history down to the date 
of its greatest and most beneficent achievement—one 
might almost say its apotheosis—in the foundation of 
the modern Law of Nations by Grotius. Much that 
has been written on this subject, even by eminent 
authors, assumes or suggests that Grotius revived 
for his own purposes an almost dormant conception 
of the Roman lawyers. In fact, the Law of Nature, 
as Grotius found it, was no mere speculative survival 
or rhetorical ornament. It was a quite living doctrine, 
with a definite and highly important place in the 
mediaeval theory of society. What is more, it never 
ceased to be essentially rationalistic and progressive. 

Modern aberrations have led to a widespread be- 
lief that the Law of Nature is only a cloak for arbi- 
trary dogmas or fancies. The element of truth in this 
belief is that, when the authority of natural law was 
universally allowed, every disputant strove to make 
out that it was on his side. But such an endeavor 
would obviously have been idle if the Law of Nature 
had meant nothing but individual opinions. I now 
propose to give a summary view of the origin and de- 
velopment of the doctrine. The facts are not open to 
doubt, and any current errors are due to pure over- 
sight.” 


Hence to say that law deals with “external conduct 
only” and so is divorced from Ethics is to confound 
two widely disparate questions. 

1. The purely functional nature of the execution 
of enacted laws, i.e. law courts are to take into ac- 
count external actions alone and internal actions only 
in so far as external behavior gives evidence of such 
internal actions. Pollock (First Book, Pt. I, Ch. TI, 
p. 45) puts this well: “Action and intent shown in 
acts and words, not the secret springs of conduct in 
desires and motives are the normal materials in which 
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courts of justice are versed and in the terms of which 
their conclusions are worked out and delivered.” 

St. Augustine (De Vera Religione, c. xxxi) lays 
down the principle which influenced the whole de- 
velopment of law in the Middle Ages: “Just as in 
the case of temporal laws, although men may judge of 
them when they enact them, once they are enacted 
and confirmed it is no longer the judge’s part to judge 
of them, only according to them. The author of tem- 
poral laws however, if he be a good and wise man, 
will consult that eternal law of which it is not given 
to any soul to judge; that in accordance with its im- 
mutable rules he may discern what in the order of time 
should be commanded or forbidden. It is a holy thing 
therefore for pure souls to know the eternal law but 
not so to judge of it.” 


2. The other and larger question: Must the law- 
maker in making a law conform himself, the scope and 
intent of the law and lastly the content of the law to 
the objective standards of right and wrong, which are 
the laws of God. (See Section IV on Natural Law.) 
Or is it true to say that lawmakers may pass and en- 
force any law whatsoever? 


Relation of Jurisprudence to Politics. 

Politics is a practical science which treats of the 
nature, origin, organization and administration of the 
State. 

The field of Politics is therefore the structural and 
functional aspect of the State. 

The fields of Jurisprudence, at least of Analytic or 
Pure Jurisprudence, and Politics overlap inasmuch as 
Pure Jurisprudence is inevitably led to investigate 
the nature of the State in order to discuss thoroughly 
the fundamental character and binding force of law. 
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Section II. 


NATURE OF LAW 


Assertion—Law, as applied to intelligent beings, is a 

rule of action, mandatory in form, established and 
promulgated by competent authority for the common 
good. ; 


Point of Discussion—We are here to investigate the 
concept of law, not this kind of law or that kind of 
law, but of law itself. This generic notion will then 
be applied by proper differentiation to all inferior 
species or kinds of law. 

N.B. Law, as every other common noun, is used 

i) Asa particular term—An Anti-Trust Law; 

ii) As a collective term—The Law of N. Wea State; 

iii) As a universal or generic term—‘Law”. 

N.B. Austin misses this when he defines law as “the 
aggregate of rules set by men politically su- 
perior or sovereign to men as politically sub- 
ject.”—Vol. 1, Lect. 1. So too does Bentham, 
Works I, p. 198. 

Before analyzing each word of the definition which 

forms our assertion it would be well to note a few 

senses in which the general term “law” is used. 


Law—‘in its most general and comprehensive sense, 
signifies a rule of action . . . and it is that rule 
of action which is presented by some superior, and 
which the inferior is bound to obey.”—Blackstone, 
Commentaries, Sec. 2, p. 38. 


According to the nature of the being on which law 
is imposed we have 

1. Physical Law—A rule of action impressed by God 
on material and non-free creatures which physically 
compels to uniform action by an innate compulsion 
of nature, e.g. the law of gravitation, growth in plants 
and animals. (Confer Blackstone, Com.,-Sec, 2.) 
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So true is this, that one of the most cogent ar- 
guments for the existence of God is that argu- 
ment drawn precisely from “physical laws” as 
manifesting “design” on the part of a supra-mun- 
dane being. (See Burlamaqui, Voi. I, Pt. II, Ch. 

I, Sect. 7-9.) 

2. Moral Law—Law as defined in our assertion, 

N.B. a) Such a law is placed on free creatures and 
is called moral, because it concerns custom- 
ary actions (Latin-mores) which actions, 
being volitional, i.e. deliberate and free, 
are accredited to man as a responsible 

agent. 

b) Law in this sense implies a bond imposed 
on the will and in keeping with the free 
nature of the will, i.e. an obligation which 
is peremptory but not compelling, 

c) Note well that ‘moral,’ if used correctly 
means “affecting intellect and will,” e.g. a 
moral universality, moral impossibility. 

d) There is a distinction made between “the 
moral law’ and “laws of the State.” This 
distinction is made by narrowing “moral” 
to mean the law of God and must not be 
taken to imply a complete divorce between 
morality and legality, as such a distinction 
would run counter to Nos. 16-19. 

Law is the criterion of reasonable action and must, 
therefore, itself be reasonable. A law not in accord 
with reason is 4 contradiction. — 

There are two other senses in which the word “law 
is used, but improperly. 

1. Theoretical Law—The observed uniform sequence 
of phenomena ,or the formal statement of such uni- 
formity in a given class of cases, e.g. Grimm’s Law in 
Philology, Aristotle’s Law of Political Sequence. 
This implies a practical necessity of uniformity in 
phenomenal sequence. 

2. Social Law—A rule or custom existing in a limited 
section of a community and enforced by the opinion 
of that section within itself, eg. laws of etiquette. 
N.B. Law as understood in the latter senses, is used 
with a derivative and analogous meaning. 


” 
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Analysis of Terms 


Rule of Action—A rule, in general, is a guide or norm. 
It implies determination of the aim of movement and 
its proper restraint, and is applied to 

a) Material bodies in their spatial movements; 

b) Living bodies in their perfective movements, e.g. 
rules of hygiene, rules of right thinking, rules of 
right conduct. 

It must be carefully noted that this “rule of action” 

may be regarded 

a) Actively (or in form)—the ordination of a su- 
perior reason directing a subject reason; 

b) Passively (or in effect)—a necessity put by the 
superior will on a subject will to follow the di- 
rection of the ordinating reason; 

c) Significatively—in some external manifestation, 
e.g. verbally, written, etc. 

An act of legislation, therefore, in its general aspect, 

is from reason, presupposing an act of will, in virtue 

of which it directs the subject reason and moves the 
subject will through reason. 

Mandatory in Form—A rule of action may be 

a) purely directive—advisory of certain procedure 
but not obligatory of said procedure under penalty 
of moral wrong-doing, e.g. rules of etiquette, laws 
of logic; 

b) obligatory—not merely advisory of a certain pro- 
cedure but necessitating thereto. 

This necessity may be 

i) Physical—necessitating by means of a 
physical determination, either internal or 
external. (Confer No. 24.) 

ii) Moral—necessitating by means of previous 
knowledge in intellect and of pressure on 
will, consequent upon this knowledge. 
This necessity is appropriate to the faculty 
on which it bears, viz. free-will, and is 
the necessity which is connoted by the 
words “mandatory in form.” 

Established—The lawmaker must mentally conceive 

and freely determine upon the course of action which 

is to be rendered obligatory upon the subjects of the 
law. 
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Promulgated—It is not sufficient for the lawmaker 
to establish the law by an internal act. The law must, 
by an official, external act, be so manifested that the 
subjects can be aware of its external existence. “A 
rule or measure is imposed by being applied to those 
who are to be ruled and measured by it. Wherefore, 
in order that a law obtain the binding force which is 
proper to a law, it must needs be applied to the men 
who have to be ruled by it. Such application is made 
by its being notified to them by promulgation.”—St. 
Thomas Aquinas, 1-2-90-4. 

The manner of promulgation varies for various 
kinds of law, grades and types of civil society. 

It is not necessary that the law be actually known 
to all but it is requisite that it be so proclaimed that 
all with ordinary diligence can know of its enactment. 
—‘Tgnorance of the law is no excuse.” Moreover, as 
civil law judges exterior conduct, a plea of ignorance 
is not necessarily valid in court. 

Competent Authority—Since law is to bind the sub- 
jects of a society, only the person (whether a physical 
or moral unit) to whom the guidance of the social 
whole is entrusted, has the right to make law. “Now 
to order anything to the common good, belongs either 
to the whole people, or to some one who is the vice- 
gerent of the whole people since in all other mat- 
ters the directing of anything to the end concerns him 
to whom the end belongs.”—St. Thomas Aquinas, 
1-2-90-3. 

For the Common Good—There are two notions herein 
contained— ; 

1. For good—a law, to be a law, must intend the 
“good”, e.g. must purpose to enable men to reach the 
perfection for which they are natively fitted, towards 
which they are natively impelled, and to which, within 
certain limits, they are obliged. 

The proof of this lies in the fact that law is to direct . 
man’s conduct (or free activity) which must always 
be posited for “good.” 
2. For the common good—a law is made by the social 
head for the social good of the subjects and “class- 
legislation” is wrong, unless indeed it ultimately 
makes for the “common good.” In this case, how- 


20 


36. 


37. 


38. 


39. 


JURISPRUDENCE 


ever, it is “class-legislation” only in outward appear- 
ance. 


Class-Legislation, as commonly understood, implies 
discriminatory legislation in favor of one part of the 
community to the detriment of the other parts. 


Law is therefore of paramount importance, proceeding, 
as it does, from properly constituted authority and 
binding the wills of the subjects. The source of this 
obligation, which entails the “sacredness of law” will 
be the subject of later investigation. 


Other famous definitions of law, which may be accepted: 
St. Thomas Aquinas: “A regulation in accordance 
with reason, promulgated by the head of the com- 
munity for the sake of the common welfare.” (1-2- 
90-4.) 

Blackstone: “That rule of action which is prescribed 
by some superior and which the inferior is bound to 
obey. "(Com,, Introd., Sect. 2.) 


Difference between a precept and a law. 
1. As to superior and subject— 

A precept is given to an individual and may 
be given by a private person; a law is laid 
on a community and by public authority. 

2. As to purpose— 

A precept looks to private good; a law to 

public good. 
3. As to place— 

A precept follows a person and is not re- 

stricted to place; a law is territorial. 
4. As to duration— 

A precept lapses with the death of the one 

who imposed it; a law does not. 


(See Humphrey, Conscience and Law, Ch. III, p. 91). 
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Section ITI. 
IMPLICATIONS OF LAW 


I. Obligation 


Taking law in its universal concept as inclusive of 
all natural and positive law, we find that law always 
implies “oughtness” or “obligation.” If law com- 
mands a thing to be done, then I “ought” to do it; if 
law commands a thing not to be done, then I “ought 
not” to do it. It is most necessary to find what “ought” 
implies, else “law” is not understood. - 
Obligation—The necessity arising from knowledge, 
for the human will to do good and avoid evil. 

Austin is wholly awry in defining obligation as 
“liability to evil in the event of disobedience” to the 
law. (juris., Vol. I, Pt. 1, Lect. XXII, No. 650.) 

N.B. “Obligation” is here used in a far broader 
sense than it bears in Langdell’s “Classification of 
Rights and Wrongs.” (Cf. 13 Harvard, 436, 542.) 
Both senses are correct. Here in Jurisprudence we 
use “obligation” in the way it is used in every day 
life, e.g. “I am under obligation to keep the law.” 
The idea of “obligation,” of “ought,” is essentially 
bound up with “law.” For a law is a bond on the 
will upon which it exerts a force. Indeed authority, 
from which law proceeds, is “the right to issue to 
others binding, obligatory regulations.” 


Source of obligation. 


1. Incorrect Explanations: 
I. Kant—Our reason, being “autonomous,” i.e. 
a law unto itself, obliges us of itself, through 
“the categorical imperative.” 

Reply—a) This is contrary to tact. + Our réa- 
son is not autonomous. We are bound by the 
triple essential relationship spoken of in No 
7, and again in No. 64. 
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b) Even though it were, it could not 
be the source of obligation, as this implies 
a superior. “If the person, on whom the obli- 
gation is imposed, is the same as he who 
imposes it, he can disengage himself from 
it whenever he pleases: or, rather, there is 
no obligation.”—James Wilson, Works, Vol. 
Chee pp. 102-103: 


Spencer—Sense of obligation is due to evo- 
lution under the pressure of consciousness 
of twofold restraint; a) internal restraint, 
i.e. foreseen utility or harmfulness of act; 
b) external restraint, i.e. fear of punishment. 





Reply—Explanation is contrary to fact; a) his- 


torically—since man did not come by evolu- 
tion; b) psychologically—because this is not 
the reason why a conscientious man observes 
law, i.e. fear of external penalties; c) ethic- 
ally—it does not explain the reason why 
obedience to such dictates is proper. 


N.B. (b) and (c) are wholly true independently 


LI 


of (a). 

Hobbes, Spinoza, Jhering, Bentham— 
Source of authority is force. Hence as law 
comes from authority, the ultimate source of 
obligation is the superior force of another. 
Confer Woodrow Wilson (The State) : “And 
the authority of governors, directly or in- 
directly, rests in all case ultimately on force. 
Government in its last analysis, is organized 
fore; «(Cle QUIT, INoz 1154,) 

“The force, the sanction, as jurists say, 
which lies behind the laws of the state is the 
organized armed power of the community: 
compulsion raises its arm against the man 
who refuses to obey.” (No. 1219.) 

“There is force behind the authority of 
the elected magistrate, no Jess than behind 
that of the usurping despot, a much greater 
force behind the President of the United 
States, than behind the Czar of Russia. The 
difference lies in the display of coercive 
power. Physical force is the prop of both, 
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though in the one it is the last, while in the 

other it is the first resort.” (No. 1155.) 
Reply—“Might is right” according to this the- 

ory. 

1) Such an opinion is destructive of moral- 
ity, civil and international peace. 


2) It subverts the ethical subserviency of 
might to right. “Every obligation sup- 
poses motives that influence the con- 
science and determine the will, so that 
we should think it wrong to disobey, 
even if resistance was in our power. 
But a person, who alleges only the law 
of the strongest, proposes no motive to 
influence the conduct, or to determine 
the will. Superior force may reside with 
predominant malevolence . . Can it 
impose an obligation to obey? No. Re- 
sistance to such a force is a right; and 
if resistance can prove effectual, it is a 
duty also.”—James Wilson, Works, Vol. 
ieee teh. Wie p97. 


3) In discussing the statement that “Force 
is the last appeal of governments” we 
should distinguish. It is not the last 
appeal de iure, i.e. in moral worth, nor is 
it the last appeal de facto, i.e. in fact, when 
men are morally normal. It is the last 
appeal in fact when men are vicious or 
blinded by passion. 


2. True Explanation. 

Man is a rational creature gifted with faculties 
which must be used in accord with God’s will. 
This will implants in irrational things physically 
compelling inclinations which irresistibly direct 
them to their proper end. It implants in man that 
consciousness of “ought,” “obligation,” which is 
had by reason of his understanding that the moral 
precepts of the Natural Law do not depend on his 
own volition but express the will of a higher 
Power, which regulates and guides all things, and 
that to this will he must be subservient. The 
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moral obligation of all human law ultimately 
comes from God, since human authority comes 
from Him. : 

Analysis of “Obligation” or “Ought”. 

The source of obligation lies precisely and solely 
in this: 

First, that the superior has the right to exact my 
obedience through a command. 

Second, that the superior actually exercises that 
right by placing a command or law on me. 

Third, that | know his right and I know his com- 
mand, by reason of which knowledge I am immediate- 
ly conscious of that peculiar pressure on my will 
which is unique in its kind, i.e. [ am conscious that I 
“ought” to respect the superior’s command, though I 
am physically free to disrespect it. This pressure is 
said to be unique in its kind, in that man, being ra- 
tional, is able to perceive the relation of the necessary 
means to the attainment of his ultimate end, i.e. the 
ultimate purpose of his existence. Wherever obliga- 
tion is present, it will be found upon further analysis 
that there is some connection between the thing to 
which I am obliged and my ultimate end. ; 

'N.B. The superior’s right ultimately comes from 
God. Later on (Section XIII) as especially pertaining 
to our subject, we shall prove that civil authority, i.e. 
the right of the State to command, comes from God. 


II. Stability or Permanency. 


Rules of conduct passed for a transitory set of cir- 
cumstances are not laws. ‘The reason of this quality 
is seen in the fact that law is based on “the common 
good” which cannot conceivably be in a rapid state 
of change and demands a body of definite and stable 
rules for its proper regulations—Compare Dillon, 
Laws and Jurisprudence, Lect. I, p. 16; Blackstone, I, 
Introd., Sec. 2, p. 44. “The idea of rule includes prin- 
cipally these two things, Universality and Perpetuity ; 
and both these characters being essential to rule, 
generally considered, help to discriminate law from 
any other particular will of the sovereign.”—Burla- 
maqui. The Principles of Natural Law, Vol. I, Pt. I, 
Chr VILE 
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III. Sanction 


Definition — Sanction is derived from the Latin 
word sancio, sancire which means to render sacred 
or inviolable. 

Sanction is defined: 
1) -Actively—The decree of the lawgiver by 
which rewards and penalties are appor- 
tioned for the observance or violation of 


the law. 
2) Passively—The rewards and penalties so 
apportioned. “The appointed  conse- 


quences of disobedience.’—Pollock. 


Necessity of Sanction. 
Every law inevitably carries with it a sanction. Its 
necessity can thus be shown. 


No righteous, wise and just lawgiver can let a law 
stand without a sanction: 
a) A righteous lawgiver cannot be indifferent 
to the observance or violation of the law. 
b) A wise lawgiver will assign a sufficient mo- 
tive for observance, i.e. an adequate sanc- 
tion. 
c) A just lawgiver will adjust equally reward 
to merit and punishment to demerit. 


A lawmaker knows antecedently that man, as he is, 
is swayed by passions and is often a prey to them, 
unless given a cogent motive for self-restraint; he 
knows historically also, that a law without a perfect 
sanction is apt not to bring about its effect. To the 
ideally upright man the purpose of the law (i.e. the 
end to be obtained by observance of the law) will be 
sufficient motive for action but to other men rewards 
and punishments must be foreordained. 

N.B. There is quite a dispute whether sanction is of 
the essence of law or a necessary sequel of law. 
(Compare Lightwood, pp. 45, 419; Pollock, First 
Book of Jurisprudence, Ch. I, pp. 22-26.) 

It must be carefully noted that “sanction” in its na- 

tive sense applies equally to rewards and punishments. 

In ordinary speech it is more commonly restricted to 

punishments. 
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50. Purpose of Sanction. 


a) The intrinsic purpose of Sanction—to provide effi- 
caciously for the observance of the law by giving 
to the rational subject a motive sufficient to entail 
the consenting activity of his will to the law. 

i) Primary intrinsic purpose—to induce to 
the observance of the law and to dissuade 
from its violations. This purpose is pre- 
servative. 

ii) Secondary intrinsic purpose—to rehabili- 
tate law after its violation. This purpose 
is curative. 

(a) By re-adjustment of the objective 
order of justice. The purpose is 
thus vindicative (not vindictive). 

(b) by deterring others from like vio- 
lations. 

(c) by reforming the offender. (Holmes, 
I...) 


N.B. 1. The distinction between a sanction as vin- 
dicative and as vindictive is important. A sanc- 
tion is inflicted vindicatively if the reason is a 
vindication of the supremacy of law and order; 
it is inflicted vindictively if the reason is a de- 
sire to do harm to another. (Cf. Holmes, Com- 
mon Law, Lect. II, p. 41.) 
2. The readjustment is not to be taken in the 
sense that what is done, can be undone, but 
that amends can be made for what is done, 

(B) The extrinsic purpose of sanction—This is what- 
ever purpose the legislator may intend. He 
ought to intend the welfare of the people by 
the enforcement of the law. 

Lilly (On Right and Wrong, Ch. V, pp. 127-128) 
writes: “The moral law must rule over all—over the 
good by their submission to its. behests—over the 
evil by their endurance of its penalties. Punishment 
is the right of the wrong-doer. It is the application 
of justice to him. ‘It is’, in St. Augustine’s fine phrase, 
‘the justice of the unjust’. The wrong whereby he 
has transgressed the law of right has incurred a debt. 
Justice requires that the debt be paid, that the wrong 
be expiated.” Later, (p. 130) he indicates the vindi- 
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cative aspect of sanction and speaks of “the passionless 
punishment of law.” 


Blackstone (Introd., Sec. 2, p. 57) is a bit incorrect 
when he says: “We must therefore observe that the 
main strength and force of law consists in the penalty 
annexed to it. Herein is to be found the principal 
obligation of human laws. Legislators and their 
laws are said to compel and oblige; not that by any 
natural violence they so constrain a man, as to render 
it impossible for him to act otherwise than as they 
direct, which is the strict sense of obligation, but be- 
cause, by declaring and exhibiting a penalty against 
offenders, they bring it to pass that no man can 
easily choose to transgress the law.” 


Classification of Sanctions. 


A. As to nature of the sanction: 

i) Premial—if a reward is promised for merit. 
ii) Penal—If a punishment is threatened for de- 
merit. 

Most sanctions in civil law are penal. The reason 
for this is that the man who has the interest of the 
individual, domestic and social order really to heart, 
finds sufficient appeal in the intrinsic purpose of civil 
law, i.e. the well-being of these various orders. More- 
over, the State could hardly directly reward all law- 
abiding citizens. (It does reward them in general by 
the benefits accruing from life in a well-ordered state.) 
N.B. “Penal” here is used in a generic sense, as is 

evident. In municipal law, sanctions are of two 
kinds, both of which are “penal” in this general 
sense: 

a) Civil—those which redress civil injuries. 
b) Penal—those which punish crime. 

N.B. Merit is that quality in an action by reason of 
which the agent deserves reward. Demerit is 
that quality in an action by reason of which the 
agent deserves punishment. 

Merit moreover may be 
i) Merit by right (condign merit)—if the re- 

ward is due out of justice, e.g. a man’s wages, 
the price of goods already delivered. | 
ii)’ Merit by worth (congruous merit)—if the 
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reward is due out of a sense of fitness, de- 
cency, e.g. Distinguished Service Medal. 
ike manner, we have Demerit 
i) By right 
ii) By worth 


As to origin: 

i) Natural sanction — if the sanction is the 
natural outgrowth of action placed in con- 
formity with or in violation of law. 

a) Purely mental natural sanction, e.g. 
peace of mind or remorse. 

b) Physical natural sanction, e.g. health or 
disease. 

ii) Positive sanction—if the sanction is im- 
posed by the free will of the lawmaker. 


As to sufficiency of appeal: 
i) Adequate sanction—if the reward or pun- 
ishment is sufficient to move a rational will. 
11) Inadequate sanction—if the reward or pun- 
ishment is not sufficient to move a rational 


will. 
As to equality: 
i) Proportioned sanction — If there is an 


equality between merit and reward, de- 

merit and punishment. 
11) Unproportioned sanction—if there is a lack 

of equality, etc. 
This proportion is not always to be measured 
solely between the act done and its immediately 
subsequent effect. Amos (The Science of Law, 
Ch. ITI, p. 37) well says: “With respect to mat- 
ters touching upon the very existence of the 
community, as on politics and social organiza- 
tion, which are those with which criminal law 
is conversant, the danger to the community of 
the prevalence of crimes is out of all proportion 
to the special losses and suffering of individual 
persons. Hence comes the necessity of taking 
a standard for the measurement of the penalty 
wholly different from that supplied by the 
measure of compensation due in particular 
cases.” 
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completeness: 

Perfect sanction—an adequate and propor- 
tioned sanction. 

Imperfect sanction—a sanction which is in- 
adequate or unproportioned or both. 


operation: 

Automatic sanction—a sanction which is 

incurred at once. All natural sanctions are 

automatic. 

Incurrible sanction—a sanction which is in- 

curred only after judgment has been passed 

on the action. 

a) Fixed incurrible sanction — a sanction 
which is unalterable by the one who 
passes the judgment. 

b) Discretional incurrible sanction — a 
sanction which may be adjusted by the 
one who passes judgment. 


sphere of sanction: 

a) Sanctions of the personal order — a 
reward or punishment that affects a 
man precisely as an individual. 

b) Sanctions of the social order — a re- 
ward or punishment that affects a man 
in his relations with other men. 

c) Sanctions of the universal order — a 
reward or punishment that affects a 
man in his relations with his Creator. 


One of the chief requisites of an incurrible penal sanc- 


tion is that it be inflicted soon after the commission 


of the evil deed. Otherwise it is robbed of much of 


its force. 
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NATURAL LAW 


The law that is first in order of thought and superior 
in way of authority and ultimate as the source of all 
obligation is Natural Law. Hence the position of its 
treatment in this treatise. 

Of this law Prof.’ M. Taylor (University of Michi- 
gan) wrote in 1891: “A somewhat noteworthy feature 
of recent social philosophy is the apparently quite 
general discarding of the time-honored doctrine of 
natural right or natural law. ... And really, when one 
reminds himself that for nearly twenty-two centuries 
this doctrine had practically universal acceptance, 
that it was the creed of Plato, Aristotle, Cicero, Mar- 
cus Aurelius, Gaius, Augustine, Aquinas, Grotius, 
Locke and Kant, its present forlorn state is certainly 
somewhat noteworthy.” (The Law of Nature, p. 1.) 
It must be kept in mind that Natural Law includes 
both physical law (No. 24) and moral law (No, 25). 
This law is called natural because it is a rule of 
action which is prescribed by the Superior (see No. 
23) of the universe, by being imbedded in the 
very nature or constitution of the creature. Accord- 
ing to the nature in which it is imbedded, this rule 
of action is functionally differentiated. In uncon- 
scious beings, ie. in the inanimate and vegetative 
world, it impels to action, in a way uncontrolled by 
consciousness. In sentient beings it urges to action 
subsequent to knowledge but with an irresistible im- 
pulse. In this case the sense-knowledge had by the 
animal is merely declarative and directive. in na 
tional beings it impels to action through knowledge 
and by an impulse which can be freely actuated. Here 
the intellectual knowledge had by man is not merely 
declarative and directive but normative as well, i.e. 
it presents a definite objective rule with which our 
actions should conform, though we retain the physical 
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liberty of not so conforming them. (See Ryan and 
Millar, The State and the Church, for the twofold 
source of this modern error in regard to the Natural 
Law). 

This differentiation of natural law into its various 
aspects is important, as serious mistakes are made in 
otherwise competent articles. (See Bouvier, Law 
Dict., “Law of Nature’ where the Laws of Nature, 
which are enumerated, are all physical natural laws.) 

In Jurisprudence we confine ourselves to natural 
moral law. (See Lorimer, Institutes of Law, pp. 3-6.) 


Definition. 

Natural Law: 

a) Universally—A rule of action, mandatory in 
form, which reason itself reveals as estab- 
lished and promulgated by the Author of 
nature and imposed upon all men. 

b) Comprehensively—The sum total of all such 
rules of action. 

Lorimer (The Institutes of Law, Introduction, p. 2) 
says: “We might define it as the law which de- 
termines the conditions of perfect human coexistence, 
or of progress towards the realization of such co- 
existence. It is in this light that it specially concerns 
the jurist, as distinguished from the metaphysician 
and the moral philosopher; for it is when thus re- 
garded that he begins to sce in it the permanent 
element of positive law.” 

Again (p.-9): “Natural Law thus forms the major 
premise of the syllogism of which the legislative en- 
actment, or the judicial sentence, is the conclusion; or, 
to use a professional illustration, it draws the issue to 
which positive law returns the verdict.” Though un- 
fortunately Lorimer’s real contention, this should not 
mean, that positive law is necessarily a conclusion 
from Natural Law. Rather, positive law should not 
contradict Natural Law. Again, when once enacted 
within the bounds of law’s due end and function, it 
comes within the comprehensive contemplation of 
Natural Law and is binding thereunder in conscience. 
(See Nos. 103-124.) 

(See also: Taylor, The Science of Jurisprudence, 
Ch. III, pp. 185-186; Burlamaqui, The Principles, Vol. 
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I, Pt, II, Ch. I; Blackstone, Com., Introd., Sec. 2; 
Holaind, Natural Law, Lect. II, pp. 41-52; Rickaby, 
Moral Philosophy, Pt. I, Ch. VII, p. 126.) 


Proof for Existence, 


A. Rational Proofs. 


I. Ontological Proof. 

There is a Natural Law, i.e. a law founded on and 
imbedded in the very nature of man, because 

1. There are certain actions which are by their 
very nature perfective of one or other of the three 
basic relations of man, i.e. to his Creator, to himself 
and to his neighbor and certain other actions which 
are by their very nature disruptive of such basic re- 
lations, e.g. reverence for God or blasphemy, tem- 
perance or drunkenness, justice or injustice. 

N.B. Aristotle spoke of a man who was true to 
all the implications of these three relations as aner 
tetragonos—‘‘four-square man.” Compare the English, 
“upright” man. 

2. The former actions are unconditionally pre- 
scribed and the latter unconditionally prohibited. God, 
the Maker of man, being (i) all-wise, knows what is 
perfective of man’s essential relations and what is 
disruptive thereof; (ii) all-holy, He cannot be in- 
different to man’s attitude towards such acts, but 
must unconditionally prescribe the one and prohibit 
the other. (Burlamaqui, Vol. I, Pt. II, Ch. II, very 
good.) 

N.B. This proof clearly indicates the real, proxi- 
mate norm of moral worth in the volitional actions of 
man. This proximate norm is man’s rational nature 
looked at in itself and in all its essential relations. 
The ultimate norm is the supreme nature of God, 
which is the efficient cause of our own being and the 
exemplar upon which it has been made and to which 
it must, if it be true to form, be continually modelled 
in its free activity. (Austin, Lect. II, is wholly awry 
in assigning utility as the standard of morality.) 


Il. Proof from Rational Psychology. 
All men are conscious within themselves of the 
pressure of “ought” made known to them by con- 
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science. “Every man who has attained the use of 
reason is aware of a magisterial power incorporated 
in his being, that watches over his conduct, hales him 
before its tribunal and judges him impartially and 
without appeal. He finds himself warned, threatened 
or condemned by an authority identified with his rea- 
son, and independent of and superior to him; and 
though he is accused and accuser, defendant and judge, 
he is conscious of a reverential fear of this mysterious 
tribunal that precludes hope of acquittal on other than 
equitable grounds. The function of conscience is 
threefold: it judges, condemning or exculpating the 
past act; it witnesses, accusing, justifying or defend- 
ing the present act; it dictates, commanding, per- 
mitting or forbidding the future act.” — Brosnahan, 
Essays on Ethics. See James Wilson, Works, Vol. I, 
Ch. III, p. 101; also p. 118, wherein we read: 
“Our conscience in particular, is the voice of God 
within us; it teaches, it commands, it punishes, it 
rewards. The testimony of a good conscience is the 
purest and noblest of human enjoyments.” Also 
Dillon, p. 4. 


III. Proof from Comparative Psychology. 


Inanimate beings are led to fulfil the purpose of 
their being by chemical attractions and physical pro- 
pensities. Vegetative beings are led to the same end 
by vital processes of nutrition, growth and reproduc- 
tion. In both these instances the “law” operates in 
conformity with the unconscious nature, i.e. wholly 
automatically. 


Animals are led to fulfil the purpose of their being 
by instincts, ie. by “laws” which again operate in 
conformity with their conscious but non-free natures, 
le. consciously but automatically. 


Man is led to fulfil the purpose of his being by 
a “law” eliciting to action in a way conformable with 
his nature, a nature which is intelligent and free. 
Hence he is aware through his intellect of what is 
good or bad for him and of an obligation to do the one 
and avoid the other, leaving, however, the physical 
freedom of refusal to obey. (See Robinson, Elements 
of American Jurisprudence, Nos. 2, 3; Bryce, Studies, 
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XI, pp. 557-558; Burlamaqui, The Principles of Na- 
tural Law, Vol. I, Ch. V; James Wilson, Works, 
Vol. 1, Ch. Usps 00 & ff) 


67. B. Historical Proof. 


All nations at all times have admitted a Natural Law. 
Hebrews—The Ten Commandments found in the 
books of Exodus (Ch. 20) and Deuteronomy (Ch. 5). 
Greeks—“Unwritten and steadfast customs of 
the gods.” (Sophocles, Antigone). 

Latins—‘‘Natural laws, which are observed alike 
among all nations, are due to a divine providence: 
they remain in full force and are immutable.” (Pan- 
dects; Bk. 1. Fit. 25) 

“There is a law, judges, not written, but born within 
us, which we have not learned or received by tradition, 
or read, but which we sucked in and imbibed from 
nature itself, which we were not trained in, but which 
is ingrained in us.” (Cicero, Pro Milone.) 

Unfortunately, though Cicero recognized a Natural 
Law, he identified it as a blind necessitating force 
behind nature, as did all Stoics. His fact-finding was 
correct, his interpretation thereof was incorrect. St. 
Paul gives the definite Christian departure from this 
Stoic interpretation (Epistle to the Romans, II. 14 
15): “For when the gentiles, who by nature have not 
the Law, fulfil the requirements of the Law, these, 
though they have not the Law, are a law unto them- 
selves, showing as they do the demands of the Law to 
be written in their hearts; and an approving con- 
science beareth them out, amid the debate of thoughts 
that accuse or defend.” 

The modern historical error with regard to this, the 
initial Christian departure from the false pagan notion 
of the Natural Law, is that religion is a matter of 
feeling apart from all objective presuppositions of 
reason. This is well illustrated in the words of Bryce 
(Studies XIII, p. 638): “To the modern European 
world, Religion and Law seem rather opposed than 
akin; the points of contrast more numerous and sig- 
nificant than the points of resemblance. They are 
deemed to be opposed as that which is free and spon- 
taneous is opposed to that which is rigid and com- 
pulsive, as that which belongs to the inner world of 
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personal conscience and feeling is opposed to that 
which belongs to the outer world of social organiza- 
tion and binding rights. The one springs from and 
leads to God, who is the beginning and end of all re- 
ligious life; the other is enforced by and itself builds 
up and knits together the State. Even where the law 
in question is the revealed law of God the contrast 
remains. The efforts which we find in the New 
Testament, and especially in some of St. Paul’s 
epistles to reconcile the law delivered to Israel with 
the dispensation of the New Covenant, all point to 
and assume an antagonism. Grace, that is to say, the 
spontaneous goodness and favor of God, is felt as the 
antithesis to the Law; and it is only when human 
nature has been brought into complete accord with 
God’s will that the antithesis vanishes and we have 
the Perfect Law of Liberty.” 

Again speaking of the Natural Law, Cicero (De 
Republica, Bk. III, Ch. 22) says: “Right reason is in- 
deed a true law, in accord with nature, diffused among 
all men, unchangeable, eternal. By its commands it 
calls men to their duty, by its prohibitions it deters 
them from vice. For the upright, its commands and 
prohibitions are not in vain, but neither by command- 
ing nor by prohibiting does it move the wicked. To 
pass laws contrary to this law is impious, to derogate 
from it is unlawful, to do away with it is wholly im- 
possible. Neither the senate nor the people can dis- 
pense from it nor is any ulterior expounder and in- 
terpreter to be sought for. There shall no longer be 
one law at Rome and another at Athens, nor shall 
it prescribe one thing today, and another tomorrow, 
but one and the same law eternal and immutable shall 
be prescribed for all nations and all times, and the 
god who shall prescribe, introduce and promulgate 
this law shall be the one common lord and supreme 
ruler of all, and whosoever will refuse obedience to 
him shall be filled with confusion, as this very act 
will be a virtual denial of his human nature; and 
should he escape a present punishment, he shall have 
to endure heavy chastisement hereafter.” Perfect 
though this statement seems to be, Cicero’s confusion 
is again evident from his further failure to distinguish 
between Natural Law and Divine Positive Law. (See 
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Nos. 81-85, wherein Divine Positive Law is defined.) 


Kant (Critique of Pure Reason, Conclusion) : “Two 
things fill the mind with ever new and increasing 
admiration and awe, the oftener and the more steadily 
we reflect on them; the starry heavens above and the 
moral law within. I have not to search for them... 
I see them before me and connect them directly with 
the consciousness of my existence.” 

Blackstone (Com., Introd., Sec. 2, p. 40): “These 
are the eternal, immutable laws of good and evil to 
which the Creator Himself, in all His dispensations, 
conforms; and which He has enabled human reason 
to discover, so far as they are necessary for the con- 
duct of human actions.” 


Declaration of Independence: ‘“‘When in the course 
of human events, it becomes necessary for one people 
to dissolve the political bonds which have connected 
them with another and to assume among the powers 
of the earth the separate and equal station which the 
laws of nature and of Nature’s God entitles them, etc. 

Washington (Farewell Address) said of this law: 
“T dwell on this prospect with every satisfaction 
which an ardent love for my country can inspire, 
since there is no truth more thoroughly established 
than that there exists in the economy and course of 
nature an indissoluble union. between virtue and 
happiness, between duty and advantage, between the 
genuine maxims of an honest and magnanimous policy 
and the solid rewards of public prosperity and felicity ; 
since we ought to be no less persuaded that the pro- 
pitious smiles of Heaven can never be expected on a 
nation that disregards the eternal rules of order and 
right which Heaven itself has ordained.” 

Chancellor Kent (quoted by Mackensie, Roman 
Law, p. 54): “By the law of nature, I understand 
those fit and just rules of conduct which the Creator 
has prescribed to man as a dependent and social being, 
and which are ascertained from the deductions of 
right reason, though they may be more precisely 
known and more explicitly declared by revelation.’ 
—Wightman, 4 Johns, Ch. R, 343. 

President Harding in his address at the opening 
session of the Conference on Armaments said: “All of 
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us demand liberty and justice. There cannot be one 
without the other, and they must be held the un- 
questioned possession of all peoples. Inherent rights 
are of God, and the tragedies of the world originate in 
their attempted denial.” 


C. Proofs from Legal History. 


(Here we have in mind to show not that decisions 
were legally based on Natural Law, but that the de- 
ciding judges recognized the Natural Law behind the 
positive law.) 

i) The decisions in Equity were originally largely 
based on an appeal to the inherent sense of substantial 
justice that exists among men. It expressly tries to 
conform its decision to this natural sense of what is 
right. “In many branches of this most complicated 
system, composed (as it is) partly of the principles of 
natural law, and partly of artificial modifications 
of these principles, the ramifications are almost 
infinitely diversified, and the sources as well as 
the extent of these branches are often obscure and 
ill-defined, and sometimes are incapable of any exact 
development.”—Story, Equity Jur., Preface. 

“Equity then, in its true and genuine meaning, is 
the soul and spirit of all law; positive law is con- 
strued, and rational law is made by it. In this, equity 
is Synonymous to justice; in that, to the true sense and 
sound interpretation of the rule.”—Blackstone, 3 Com. 
p. 429. Citing this, Story (Eq. Jur., Ch. I, Sect. 7-8) 
says: “In this sense Equity must have a place in every 
rational system of jurisprudence, if not in name, at 
least in substance” .. . St. Germain, after alluding 
to the general subject of Equity, says: “In some cases 
it is necessary to leave the. words of the law, and to 
follow what reason and justice requireth, and to that 
intent equity is ordained, that is to say, to temper 
and mitigate the rigor of the law.” 

1i) In the case of Chisholm v. Georgia, the deci- 
sions rendered seriatim by the judges are based almost ° 
entirely on Natural Taw. (2d Dallas p. 419, et sqq. 
esp. pp. 454, 460-462, 471, 474, 476.) 

mi) In the case In re Debs (158. U, S. 584) 
Mr. Justice Brewer, after discussing both the legal 
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and the constitutional side of the case, adds: “We do 
not care to place our decision upon this ground alone. 
Every government, entrusted by the very terms of tts 
being, [italics ours] with powers and duties to be exer- 
cised and discharged for the general welfare, has a 
right to apply to its own courts for any proper 
assistance in the exercise of the one and the discharge 
of the other.” 

N.B. It might be well to note here in passing that 
the early chancellors of England were practically al- 
ways ecclesiastics and so were particularly familiar 
with the principles of the Natural Law. Surrogate 
R. L. Fowler (The Surrogate’s Court and the New 
Law, 2 Fordham Law Review, p. 43, March 1916): 
writes thus: “I shall speak first of the general body 
of the probate law administered in the Surrogates’ 
Court. The Probate Law of England and New York 
has a very long history. Much that lies at its base 
was formulated by ecclesiastics in the closes and the 
quiet cloisters of the great Cathedrals where the 
Bishops held their courts before the era of the English 
secession from the primacy of Rome. Probate Law, 
therefore, possesses, as I think to its great advantage, 
certain fundamental doctrines of what is known as the 
Scholastic philosophy, or that Aristotelian system de- 
veloped and modified by the genius of that very great 
and good man, St. Thomas of Aquin. Every scien- 
tific system of law, as is the case with every great 
religious system, has its correlated philosophy. The 
development of the classical law of Rome is often 
said to owe much to the Stoic philosophy. Certainly 
the law of the Canonists in England and even the 
English common law and the law once administered 
in Chancery contain doctrines which harmonize 
with no other philosophy than the Scholastic. 
That the Canon Law should so harmonize is 
not strange, for the old Courts Christian of England 
were long administered by ecclesiastics of the old 
faith. The Probate Law of England transferred to 
the Province of New York, so long subject to the 
English Crown, was founded on the classical Civil’ 
Law of Rome, as adapted by the Canonists, with the 
help of Scholastic philosophy and the logic of the 
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schools. At the present day the primary sources of 
probate law are generally sought in the reports of the - 


Ecclesiastical Courts, established after the reign of 


the Eighth Henry of England. Most of the modern 
doctrines of probate law are mere reiterations of 
principles found in these early reports. But when 
these reports of the Ecclesiastical Courts were first 
published, the Civilians of Doctors Commons had 
long succeeded to the Catholic Ecclesiastics of former 
ages, but for a considerable space both derived their 
inspiration from the same sources, the Corpus Juris, and 
the Corpus Juris Canonici. In many opinions of the 
Ecclesiastical Courts, still cited in our courts of to-day, 
we find, consequently, references to such books as 
Lynwood’s ‘Provinciale, cui adjiciuntur Constitu- 
tiones Legatinae Othonis et Othoboni, Cardinalium et 
sedis apostolicae in Anglia Legatorum, 

“After Lyndwood’s day came such works as Ayliffe’s 
Parergon Juris Canonici better adapted to the new re- 
gime in England. These and other works of the same 
kind are by no means obsolete, if the probate lawyer 
would resort to the fons et origo juris. I always keep 
such books by me fer occasional reference. One of 
them I notice bears the book plate of a great modern 
probate judge in England, unfortunately now de- 
ceased. Evidently its former owner regarded these 
old books as a still authentic and inspiring source of 
the modern law he administered so skillfully and 
satisfactorily in the England of our own times. It is 
in Lyndwood that we find the origin of such common 
distinctions made in English and American probate 
law as that between a testament, ‘testamentum’ and a 
last will, ‘ultima voluntas’. The history of the debt due 
by the whole body of English law to the early Catholic 
ecclesiastics has never been fully told. It would take 
a person of no ordinary calibre to tell it properly”. 
It is to be noted that natural law both physical and 
moral is “law in effect” or law looked at passively. 
(No. 27). As all law, the Natural Law too has its 
correlative, i.e. “law in form” or law looked at actively. 
This is in God and hence is called the eternal law. 
(See Robinson, El. of Am. Jur., Nos, 1-2.) 

Bryce (Studies, XI, p. 595) sums up this position 
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well: “The Eternal Law which governs all things is 
the expression of the Reason of God, the supreme 
Lawgiver. That part of it which is not revealed, 
but which is made known to man by his own reason, 
may fitly be called Natural Law, as being the out- 
come of human reason, itself created and directed by 
the Divine Reason. Thus the sharing in the Eternal 
Law by a rational creature is Natural Law.” St. Thomas 
(1-2-93-1) says: “Accordingly the Eternal Law is 
nothing else than the plan of the Divine Wisdom as 
directing all actions and movements.” He further 
tells us (1-2-91-2) that the “participation of the Eter- 
pe Law in the rational creature is called the Natural 
aw.” 


Method of Manifestation of Natural Law: 

The primary dictates of the Natural Law are made 
known to us intuitively by reason itself. .By this we 
mean that given the meaning of the terms of a basic 
moral dictate, e.g. “murder is wrong,” we immediately 


perceive the truth and the obligation contained there- 


in. They are emphatically not made known to us by 
a “feeling,” by a “moral sense,” by a “taste for con- 
duct.” (See Austin, Lect. 2, Nos. 46-48.) Nor are 
they made known by being merely inductively in- 
ferred from the experience of the individual or of the 
race. Practical reason (i.e. reason in as much as it 
regards the worth of a thing in action) is the sufficient 
and sole manifesting agency and we need have no 
recourse to a special faculty of the soul differing from 
and superior to reason and will. 


Properties of Natural Law. 


a. Universal; 

b. Perpetual; 

c. Immutable; 

d. Easily Known. 

The reason for these properties lies in the fact that 
Natural Law is founded on the very essence or nature 
of man. It is based on human nature in its essential 
relations and these are unchanging and unchangeable. 

A. Universal—because it is an essential conse- 
quence of the nature of man which is common to all 
men. “For it is true, not only that all men are equally 
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subject te the command of their Maker; but it is true 
also, that the law of nature, having its foundation in 
the constitution and state of man, has an essential fit- 
ness for all mankind, and binds them without dis- 
tinction.”—James Wilson, Works, Vol. I, Pt. I. Ch. 
III, pp. 124-125. 

B. Perpetual—because at no conceivable point of 
time will the concept of the essence of man cease to be 
what it is, else he will cease to be man. 

C. Immutable—because it is based on that which 
is unchangeable, i.e., the essence of man. “The law 
of nature is immutable; not by the effect of an arbi- 
trary disposition, but because it has its foundation in 
the nature, constitution, and mutual relations of man 
and things.”—James Wilson, op. c., p. 124. 


D. Easily Known—because being obligatorily im- 
posed on all men, many of whom are poorly developed 
mentally, it must be readily perceived. No one, unless 
he be a moral imbecile, can be ignorant of the “pri- 
mary dictates” of the Natural Law, which primary 
dictates are expressed in the Ten Commandments. 
“All that can be said on this subject is that the most 
general and most important maxims of the law of 
nature are so clear and manifest, and have such a pro- 
portion to our ideas, and such an agreeableness to our 
nature, that so soon as they are proposed to us, we 
instantly approve of them, and as we are disposed 
and accustomed from our infancy to feel these truths, 
we consider them as born with us.” — Burlamaqui, 
Praciples, Vol wy Pt. tl, Ch s, Sect. 1. Again: “Na- . 
tural law is that, which so necessarily agrees with the 
nature and state of man, that without observing its 
maxims, the peace and happiness of society can never 
be preserved. As this law has an essential agreeable- 
ness with the constitution of human nature, the knowl- 
edge thereof may be attained merely by the light of 
reason; and hence it is called natural.”—Vol. I, Pt. I, 
Gh xX oseck: V4 

“As virtue is the business of all men, the first prin- 
ciples of it are written in their hearts, in characters 
so legible, that no man can pretend ignorance of them, 
or of his obligation to practice them.”—Wilson, Works, 
Vor ?, Fist, Ch. 1p, 11S Again (p. 116): “tn the 
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most uninformed savages, we find the communes 
notitiae, the common notions and practical principles 
of virtue, though the application of them is often ex- 
tremely unnatural and absurd.” 

(See also Holaind, Nat. Law and Legal Practice, 
Lect. 2; Blackstone, Introd., Sect. 2, p. 40; Lori- 
mer, Institutes, Bk. I, Ch. 8, esp. p. 246; Mackensie, 
Roman Law, p. 54.) 

N.B. Proportionate to the development of moral 
reason, there will be a larger and clearer grasp of the 
moral truths which are inferred by more or less diffi- 
cult processes of reasoning. 

James Wilson (Works, Vol. I, Pt. I, Ch. III, p. 127) 
says: “Morals are undoubtedly capable of being car- 
ried to a much higher degree of excellence than the 
sciences, excellent as they are. Hence we may infer, 
that the law of nature, though immutable in its 
principles, will be progressive in its operations 
and effects. Indeed, the same immutable prin- 


-ciples will direct this progression. In every period 


of his existence, the law which the divine wis- 
dom has approved for man, will not only be fitted to 
the contemporary degree, but will be calculated to 
produce, in future, a still higher degree of perfection.” 


Natural Law inborn within us: 


Because of these properties the Natural Law is 
said to be inborn in all men. By this we do not mean 
to assert that a man is born with a certain set of 
principles fully conceived and developed in his in- 
tellect, but we do maintain that there are certain 
propositions of elemental morality which are inevit- 
ably accepted as true as soon as the meaning of said 
propositions is grasped. We further imply that if a 
man develops normally in a normal state of society, 
he will come to more developed canons of morality. 


If a person does not admit these primary proposi- 
tions he is abnormal morally, just as a person is ab- 
normal mentally if he does not admit that “a straight 
line is the shortest distance between two points,” or 
that “two and two make four.” Indeed the “primary 
dictates” of the Natural Law are in the moral order, 
i.e. in the realm of man’s free activity, what the pri- 
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mary speculative truths are in their own order. Bur- 
lamaqui well says: “If there be any speculative truths 
that are evident, or if there be any certain axioms 
that serve as a basis to the sciences, there is no less 
certainty in some principles that are laid down in 
order to direct our conduct, and to serve as the foun- 
dation of morality . . Both are dictated by pure 
reason, and hence we feel ourselves forced, as it were, 
to give our assent to them. These general principles 
are seldom contested; if there be any dispute, it re- 
lates only to their application and consequences.” 
— Nat, Law, Vol. I, PE 1; Ch. Tl, Sect. V1. 


Supremacy and Normative Force of Natural Law. 

“This law of nature, being co-eval with mankind, and 
dictated by God Himself, is of course superior in 
obligation to any other. It is binding over all the 
globe, in all countries, and at all times; no human 
laws are of any validity if contrary to this; and such 
of them as are valid derive all their force and all their 
authority, mediately or immediately, from this orig- 
inal.”—Blackstone, Comm., Introd., Sect. 2, p. 41. 

Again: “Upon these two foundations, the law of 
nature and the law of revelation, depend all human 
laws; that is to say, no human laws should be suf- 
fered to contradict these.” (No. 42.) 

N.B. This natural basis of positive law and the 
conflict of positive law at times with Natural Law will 
be treated later. 

Lorimer (Institutes, Pt. I, Ch. 8, p. 248) says that 
“it will be obvious that for men to arrogate to them- 
selves or others to confide to them, the duties of 
legislation whilst they are ignorant of the laws of 
nature, would be just as absurd in itself, and would 
be likely to be productive of far wider mischief than 
if men were to be raised to the bench who had no 
knowledge of the laws of the country.” 

What Natural Law is Not. ; 

1. Not .a primitive code of an aboriginal society— 
Roman Jurists, Hobbes, Rousseau, Maine. 

“A series of explicit statements, recognizing and 
adopting these conjectural theories of a natural state, 
and of a system of principles congenial to it, has been 
continued with but brief interruption from the days of 
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their inventors to our own.”—Maine, Ancient Law, 
Ch. V,.p. 109. | 

2. Not the jus gentium of the Romans which was 
the highest common denominator of laws existing 
among the Romans themselves and all their subject 
peoples. (See Bryce, Studies XI, Sect. ITI, pp. 570 
& ff.) This jus gentium will be treated in Nos. 
87-90. 

3. Not an irresistibly impelling force—Greek Stoic 
philosophers, whose influence on Roman Jurists was 
considerable. 

4. Not the “autonomous (i.e. self-ruling) reason” 
of Kant. 


Adversaries. 
Confining ourselves to adversaries from other schools 


of Jurisprudence, we find Austin one of the most in- 
fluential of modern adversaries. 

“As a mere legist, we do not question his merit; 
as a philosopher he is below mediocrity,’—Holaind, 
Natural Law and Legal Practice, p. 55, No. 15. 

His doctrine on this matter is an incoherent com- 
pound of the doctrines of Hobbes, Puffendorf and 
Bentham. He borrowed various doctrines from these 
authors: 

From Hobbes—Morality originated only in 
positive law; 
2. From Puffendorf—Positive will of God is the 
test of moral excellence. 
3. From Bentham—Utility is the test of moral 
excellence ; 

Hence he held that there was only positive law 
(either human or divine) and that utility, which is 
always kept in view by God and by a human legis- 
lator, is the sole and ultimate test. He seems to 
admit in various places and yet again to deny the 
Natural Law. “The distinction of law and morality into 
natural and positive is a needless and futile subtility ; 
but still the distinction is founded on a real and mani- 
fest difference.” This, to say the least, is incoherent. 

Holland (Ch. III, Sect. I, No. 7, p. 40) says: “The 
law of nature is the foundation, or rather the scaffold- 
ing upon which the modern science of International 
Law was built up by Gentili and Grotius. The appeals 


76. 


NATURAL LAW 47 


to ‘natural law’ in modern diplomacy, perhaps most 
frequently made in behalf of the U. S., have been little 
more than rhetorical.” 

N.B. This is quite a statement! It is a bad thing 
to do away with foundations! Again Holland seems 
not to know that Grotius (1583-1645) has advanced 
a system fundamentally identical with the ideas out- 
lined by the great Jesuit jurist Suarez (1548-1617). 
Ward (An Enquiry into the Foundation and History 
of the Law of Nations in Europe, Vol. II, p. 614, 
London, 1795) says: “It is rather remarkable that in 
the survey of the writers who preceded him, he 
(Grotius) makes no mention of Suarez, the clearest of 
all those who have attempted to discuss the Law of 
Nature and the difference between it and the Law of 
Nations.” (Grotius in a letter does speak highly of 
Suarez and mentions him in the bibliography of his 
first edition.) 

Again Holland says (Sect. 2, p. 41): “Laws, the au- 
thor and upholder of which is superhuman, are within 
the province of quite a different science, and the jurist 
may be warned, in the quaint words of Thomasius, 
‘not to put his sickle into the field of dread Theology.’ ” 
To which the reply is made that it is one thing for a 
jurist to turn theologian and investigate all the laws 
of God and quite another thing for a rational human 
being, who is a jurist, 

a) to investigate those fundamental “laws of na- 
ture” which are the source and basis of all law; 

b) to have a decent regard for such laws and all 
other divine laws in his conduct as jurist, judge and 
legislator, for which a knowledge of such laws is im- 
peratively required. , 


Consequences of Denial of Natural Law. 

1. If morality and legality are one and the same 
thing, anything can be made moral and good. 

2. Legality and all obligation goes. Why obey laws? 

3. No such thing as an inalienable right. (This is . 
hard for Americans and our Declaration of Inde- 
pendence.) 

4, Any act of sovercignty, no matter how tyrannous, 
would be lawful. 


(See Holland, pp. 67-69.) 
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Section V. 
OTHER MAJOR DIVISIONS OF LAW 


All law outside of Natural Law is called positive 
law. The derivation of the word gives us the doctrine 
contained in the name. Positive is from the Latin 
word pono, meaning I place or put; past participle 
positus—placed or put. Positive law then, is law that 
is freely made or freely enacted and thus is contrasted 
with Natural Law, which is inevitably based on the 
very nature of things and which, therefore, God Him- 
self necessarily enjoined, else He would have been 
untrue to His own perfect nature. 


Positive Law, therefore, is a rule of action, mandatory 
in form, freely established and promulgated by com- 
petent authority for the common good. 


According to the nature of this competent authority 
we have the following divisions: 
1. Divine Positive Law; 
2. Human Positive Law; 

a) Jus Gentium; 

b) Civil (or Municipal) Law; 

c) International Law; 

d) Ecclesiastical (Church) Law. 
This was the original meaning of the term, i.e. any 
law freely put by any superior, and there is no reason 
for departing from it. However, it has been custom- 
ary to narrow positive law to human positive law. 
So Austin accepts the term (Jurisprudence I, No. 189, 
p. 116): “Every positive law or every law simply and 
strictly so called is set by a sovereign person, or 
a sovereign body of persons, to a member or members 
of the independent political society wherein that per- 
son or body is sovereign or supreme.” (See also I, 
Nos. 135-137, 143; Holland, Jurisprudence, Ch. IV, 
p. 43.) Bouvier (Law Dict., sub voce) says that Positive 
Law is—‘“‘Law actually ordained and established, un- 
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der human sanctions, as distinguished from the law of 
nature or natural law, which comprises those con- 
siderations of justice, right and universal expediency 
that are announced by the voice of reason or of reve- 
lation.” (Be careful of the last incorrect statement 
of Natural Law as due to revelation.) 


Divine Positive Law—A rule of action, mandatory in 
form, freely established and promulgated by God for 
mankind. 

N.B. 1. A divine revealed law is a law imposed 
directly by God on man by a revelation. This revela- 
tion may be 

a) revelation of Natural Law, ie. its revelation 
immediately by God Himself. In this case 
the revelation is a re-affrmation of the Na- 
tural Law. : 

b) revelation of positive law, i.e. of laws freely 
imposed by God. Hence “divine revealed 
law” includes both Natural Law and divine 
positive law. 

2. There are few who deny the fact that God has 
made some positive laws, no matter how much various 
folks of various religions may dispute as to the con- 
tent of those laws, i.e. as to what positive laws He 
has actually passed. Blackstone (Introd., Sect. 2, p. 41) 
says: “This has given manifold occasion for the be- 
nign interposition of divine Providence, which in com- 
passion to the frailty, the imperfections and the blind- 
ness of human reason, hath been pleased, at sundry 
times and in diverse manners, to discover and enforce 
its laws by an immediate and direct revelation.” 

“Even as regards those truths about God which 
human reason could have discovered, it was necessary 
that man should be taught by a divine revelation ; 
because the truth, about God such as reason could dis- 
cover, would be known only by a few, and after a long 
time, and with the admixture Of May ElEOrS «=. - 
Therefore, in order that the salvation of men might 
be brought about more fitly and more surely, it was 
necessary that they should be taught divine truths by 
divine revelation.”—St. Thomas, 1-1-1. (See Rickaby, 
“Of God and His Creatures,” Bk. TY, Cho.) 
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“With regard to the laws which God is pleased to 
reveal, the way wherein they are manifested is easily 
conceived. They are express commands; portions of 
the word of God; commands signified to men through 
the medium of human language; and uttered by God 
directly, or by servants whom He sends to announce 
them.”—Austin, I, Lect. II, No. 41. 

“Divine (Positive) Law is the rule presented directly 
to His rational creatures by the Creator Himself. It 
is a communication to them of such otherwise un- 
discoverable or unintelligible portions of the eternal 
law as may be necessary to enable them to govern 
their mental, moral and physical operations in ac- 
cordance with the attributes of their own natures and 
the end for which they were created. That such a 
communication should be made whenever it becomes 
necessary, and so far as.it is necessary, is inevitable, 
since otherwise the supreme reason would contradict 
itself and defeat its own designs.’—Robinson, El. of 
Am. Jur., Sect. 5. (See Markby, El. of Law, Sect. 105, 
and ff.) 

2. There is a natural obligation (i.e. an obligation 
based on the Natural Law) of assenting to revealed 
truths and of obeying revealed divine positive law 
once we are certain of the fact of such revelation and 
of the existence of such laws. This natural obliga- 
tion is stated simply: “We must obey God when we 
learn of His commands.” 


Human Positive Law—A rule of action, mandatory 
in form, freely established and promulgated by human 
superiors for the common good. Of Human Positive 
Law we shall consider separately and briefly each 
division noted in No. 79. 


Jus Gentium—This is of great historical importance. 
When the Romans attempted to manage cases be- 
tween individuals of different subject nations or be- 
tween a Roman citizen and an individual of a subject 
nation, they could not apply Roman Law to such 
cases, because Roman law was identified with the 
Roman religion which was exclusive of foreigners. 
They then proceeded to study the laws and customs of 
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all subject peoples and to find the common elements 
therein contained. This common element or, to speak 
mathematically, this higher common factor was called 
Jus Gentium. 

“When the jurists came to examine different systems 
of laws, they found much in each, that was common 
to all. The common part they termed the Jus Gen- 
tium ; and the residue, the part peculiar to each state, 
they called Jus Civile.”—Sandar’s Justinian (Ham- 
mond) 71 notes. 


N.B. 1. Jus Gentium was not a parallel to international 
law, which exists bétween nations, but a law which was 
general within all nations, and therefore rightfully 
applied to all subjects of all nations. Historically, 
too, it would have been foreign to the Romans to 
regard it as international law, since they were the 
“lords of the world” and subject nations had what the 
Romans chose to leave them. (See Lorimer, Institutes, 
Introd. IX.) 

2. Jus Gentium is not the same as Natural Law (Sect. 
IV), for it was positive law and custom, actually exist- 
ing among the various peoples. By reason, however, of 
its universality, it necessarily approximated to the Na- 
tural Law and was in part an embodiment of it. 

3. In later writers the term Jus Gentium was variable 
and sometimes did mean the same as Jus Naturale 
or Natural Law. 


The clear distinction between Natural Law and Jus 
Gentium appears for the first time with Christianity. 
The influence of Christianity on the law in the early 
development of mediaeval law in so far as this law 
departed from Roman tradition, has been well stated 
by de Coulanges (The Ancient City, pp. 527-528): 
“Christianity is the first religion that did not claim to 
be the source of law. It occupied itself with the 
duties of men, not with their interests. Men saw it 
regulate neither the laws of property, nor the order 
of succession, nor obligations, nor legal proceedings. 
It placed itself outside the law, and outside all things 
purely terrestrial Law was independent; it could 
draw its rules from nature, from the human conscience, 
from the powerful idea of the just that is in men’s 
minds. It could develop in complete liberty; could 
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be reformed and improved without obstacle; could 
follow the progress of morals, and could conform it- 
self to the interests and social needs of every gener- 
ation. 

The happy influence of the new idea is easily seen 
in the history of Roman law. During several cen- 
turies preceding the triumph of Christianity, Roman 
law had already been striving to disengage itself from 
religion, and to approach natural equity; but it pro- 
ceeded only by shifts and devices, which enervated 
and enfeebled its moral authority. The work of re- 
generating legislation announced by the Stoic phil- 
osophers, pursued by the noble efforts of Roman juris- 
consults, outlined by the artifices and expedients of 
the pretor, could not completely succeed except by 
favor of the independence which the new religion 
allowed to the law. We can see, as Christianity gained 
ground, that the Roman codes admitted new rules no 
longer by subterfuges, but openly and without hesi- 
tation.” 

In view of this historical fact stated correctly by de 
Coulanges, such statements as the one subjoined 
from Bryce (Studies, XI, p. 596) will be seen to be 
thoroughly erroneous and misleading: “One can 
hardly say that the idea [of the Natural Law] emerges 
as an independently formative power in the growth 
Paste of the Canon Law .... for the obvious reason 
that ecclesiastical systems do not need it. The Bible 
in Christendom ..... supplied all the philosophical 
basis and all such indications of the Divine Will as 
were needed to. give law a moral character. . So, al- 
though the term is indeed frequently used by mediae- 
val writers of all types, it is generally used with a 
theological or ethical bearing. Nature, except in such 
a sense as was given to it by St. Paul, or in such 
expressions as were sanctioned by Aristotle or by the 
texts of the Jurists, would have sounded strange, and 
might have savoured of heterodoxy.” 

Though this distinction came in with Christianity and 
is recognizable in the writings of the Fathers of the 
Church, the earliest statement of this very important 
position is found in Isidore of Seville (Etymology, Bk. 
5, ch. 4) wherein, by the use of the phrase “by an 
instinct of nature,” he indicates the departure from 
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the Stoic idea of the Natural Law as a matter of mere 
instinct. He writes: “Natural law is common to all 
peoples in that it is had by an instinct of nature, not 
by any human agreement, as the marriage of man 
and woman, the begetting and rearing of children, the 
common possession of all, the one freedom of all, the 
acquisition of those things that are taken in the air 
or sea or on land; likewise the restoring of property 
entrusted or lent, the repelling of violence by force. 
For this, or whatever is like this could never con- 
stitute an injustice but must be considered in accord 
with natural equity.” 

On the other hand Jus Gentium is clearly recognized 
as one form of positive law, as is plain from his 
phrase “nearly all nations” (Etymowgy, Bk. 5, ch. 6): 
“The law of nations (Jus Gentium) is the occupation 
of territory, the building and fortification of cities 
and castles, wars, captivities, enslavements, the re- 
covery or rights of postliminy, treaties of peace and 
others, the scruple which protects ambassadors from 
violence and prohibitions of marriage between per- 
sons of different nationality. This is therefore called 
the law of nations because nearly all nations have 
made such things their custom.” 

It should be noted how far this statement differs 
from the ~“esition stated by Gaius where the con- 
fusion of fus Gentium with the Natural Law is 
clearly in evidence (Digest, 1, 4, 5): “The law which 
natural reason appoints for all mankind obtains 
equally among all nations, and is called the law of 
nations because all nations make use of it.” 

References for Jus Gentium: Bryce, Studies, XI, 
pp. 570 and ff.; *Kinkead, Lecture VII, pp. 90-91; Lor- 
imer, Institutes, Introd., pp. 12-14; Blackstone, Comm., 
Introd., p. 43; Suarez, De Legibus, Lib. 11, c. XVII; St. 
Thomas, Summa Theologica, 1-2-95-4; Pollock, First 
Book, Ch. I, pp: 13-14; Kent, Commentaries, Vol. I, 
Lect. I; * Ryan and Millar, The State and the Church, 
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Civil or Municipal Law—A rule of action, manda- 
{ory in form, established and promulgated by the 
competent authority of the State for the common 


good. 
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Blackstone (Introd., Sect. 2, p. 44) says: “I call it 

municipal law, in compliance with common speech ; 
for, though strictly that expression denoted the par- 
ticular customs of one single municipium or free 
town, yet it may with sufficient propriety be applied 
to any one state or nation, which is governed by the 
same laws and customs.” 
Blackstone’s definition about which there has been 
a deal of dispute, reads (Introd., Sect. 2, p. 44): “A 
rule of civil conduct prescribed by the supreme power 
in a state, commanding what is right and prohibiting 
what is wrong.” This definition is correct and the 
final words, which give offence to so many, are under- 
standable in the only sense in which Blackstone could 
logically, with his admission of Natural Law, under- 
stand them, ie. commanding that which is objec- 
tively befitting and prohibiting that which is objec- 
tively unbefitting. Prof. Hammond (1 Blip. 125) 
commenting on this section, says correctly: ‘That 
the rights and wrongs of municipal law must neces- 
sarily be consistent with the law of nature is merely 
a logical corollary to the doctrine of this section.” 
(Read Kinkead, pp. 184-187, Ch. Xd) 

The root difficulty of those who misread Blackstone 
is that they divorce Jurisprudence from Ethics or 
deny Natural Law. (See Christian’s confused note to 
1 Bl. p. 44.) Compare Section VI on the necessity of 
common law and its basis of obligation. 


International Law—A rule of action, mandatory in 
form, established and promulgated by the competent 
authorities of two or more States for the common wel- 
fare of their relations. 

Pollock (Essays, p. 64) writes: “For all practical 
purposes we may define International Law, with the 
late Lord Russel of Killowen, as ‘the sum of the 
rules or usages which civilized States have agreed 
shall be binding upon them in their dealings with one 
another,’ remembering, however, that the agreement 
need not be formal or express. Such rules may, of 
course, be modified, generally or partially, by con- 
vention or usage, in any manner consistent with the 
objects for which the law of nations exists. This is 
not only required by convenience, but wholly in ac- 
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cordance with the doctrine of the Law of Nature as 
received in the Middle Ages, which expressly admitted 
the validity of positive rules and conventions not con- 
trary to fundamental principle. If any one ever did 
want to lay down a dogmatic and immutable code of 
Naturrecht it was not the schoolmen, but the utili- 
tarians.” 

The first to define international law in this sense 
was the Jesuit Suarez who resorted to Isidore of 
Seville. Isidore, consequent upon his distinction be- 
tween Natural Law and Jus Gentium, was in a posi- 
tion, at the time of the’disruption of the Roman 
Empire, to use the term Jus Gentium in the strict 
sense of jus inter gentes, i.e. international law. 

Brosnahan (Digests of Lectures on Ethics, p. 135) 
writes thus succinctly: “Positive international law, 
like positive civil law, is either a more definite declar- 
ation of an already existing natural or moral law 
recognized by reason, or a determination of conditions 
required for the uniform and general practice of inter- 
national intercourse and the practical safeguarding of 
international duties and rights. It comprises, there- 
fore, principles which right reason perceives to be 
consonant with humanity and justice, and such defi- 
nitions and determinations of these as are established 
by general consent. 

The primary duty of a nation towards other nations 
is to treat them with the benevolence, respect and 
justice due to an equal sovereign personality. Its 
primary rights are the rights of self-preservation, of 
self-development, of independence, and self-control, of 
territorial dominion and of a voice in matters affecting 
the community of nations.” 


Ecclesiastical Law—A rule of action, mandatory in 
form, established and promulgated by the competent 
authority of a Church for the spiritual welfare of its 
subjects. 
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Section VI. 


JURIDICAL ORIGIN OF HUMAN POSITIVE LAW 


95: 


97. 


Having seen the nature of law, we now seek the 
origin of human positive law both municipal and inter- 
national. This origin may be (1) juridical; (2) gene- 
tic; (3) historical, 

(1) Juridical origin of human positive law accounts 
for the right inherent in such law to be obeyed, i.e. 
it accounts for the obligatory character of such law 
and answers the question, ‘““Why must I obey the law 
of the State?” 

(2) Genetic origin of human positive law accounts 
for the beginning of such law in as much as it is due 
to natural impulses. It answers the question, “Is hu- 
man positive law natural to man, and if so, why?” 

(3) Historical origin of law accounts for the exer- 
cise of man’s free activity that brought such and such 
a law into existence at such and such times. It an- 
swers the question, ‘““When, how and why was such a 
law passed?” 

N.B. Our question does not cover Ecclesiastical 
Law. 


Before discussing the juridical origin of human posi- 
tive law we give a brief outline of its necessity and 
purpose. Nothing is of more importance in Juris- 
prudence than a right concept of the purpose of law. 


Necessity of Human Positive Law. 
Natural Law is not sufficient for man as we find 
him. There is need of Human Positive Law: 

a) Because the dictates of right reason may be 
obscure under certain circumstances and so 
must be clearly formulated that the un- 
learned may be certain of their obligations. 

b) Because necessary deductions must be drawn 
from the known principles of Natural Law 
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that men individually and collectively may 
make that progress which is in keeping with 
their nature. These deductions must then 
be formulated into laws by those in authority. 

c) Because the changing conditions of complex 
social life must be met and the new social in- 
teraction of man must be harmoniously read- 
justed by new laws, which though ultimately 
dependent on Natural Law for their author- 
ity, would never by any process of abstract 
thought be deduced therefrom. 

Pollock (Expansion of Common Law, No. 130) 
says pertinently: “Natural justice has no 
means of fixing any rule to terms defined in 
number or measure, nor of choosing one prac- 
tical solution out of two or more which are 
in themselves equally plausible.” 

We read in Burlamaqui (Vol. II, part III, Ch. I): 
“We have already observed that it was necessary to 
take proper measures to render the laws of nature as 
effectual as they ought to be, in order to promote the 
happiness of society; and this is effected by means of 
civil laws. 

For (1) They serve to make the laws of nature 
better known. 

(2) They give them a new degree of force, and 
render the observance of them more secure, by means 
of their sanction, for those who despise or violate 
them. 

(3) There are several things, which the law of 
nature prescribes only in a general and indeterminate 
manner; so that the time, the manner, and the appli- 
cation to persons, are left to the prudence and discre- 
tion of every individual. It was however necessary 
for the order and tranquillity of the State that all this 
matter should be regulated; which is done by the civil 
laws. 

(4) They also serve to explain any obscurity 
that may arise in the maxims of the law of nature. 

(5) They qualify or restrain, in various ways, 
the use of those rights which every man naturally 
possesses.” 

(See Rickaby, Aquinas Ethicus, Vol. I, p. 286.) 
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Division of Human Positive Law with respect to the 
Natural Law: 
a) Declarative Positive Law—a law which prescribes 
or prohibits that which is requisite for the conduct 
of mankind, and which is deduced by a necessary 
inference from the fundamental principles of the Na- 
tural Law. 
b) Determinative Positive Law—a law which pre- 
scribes or prohibits that which would not be inferred 
in such a way from the Natural Law, e.g. law of driv- 
ing on right hand side of street. 

(Pollock, First Book, Ch, Il, pp. 50, 51; Cronin 
Science of Ethics, Vol. II, Ch. XVIII, pp. 599-600.) 


. Lorimer and Burke are too strong in asserting that 


“all human laws are, properly speaking, only declara- 
tory” of the Natural Law. (Lorimer, Institutes, pp. 
247, 248, 255 & ff., p. 425 & ff.) However he does say, 
on page 362, “But natural law gives the direction, 
though it does not assign the limits of positive law.” 
Purpose of Human Positive Law. 

1) Laws are not primarily required to police men, 
i.e. to protect them from one another, but to har- 
moniously adapt and regulate their social activities, 
in order that the purpose of the existence of the State 
may be secured. It is well to note that every body of 
men, no matter how self-restrained and intent upon 
furthering the common well-being they may be, re- 
quires rules and regulations, e.g. a baseball club. 
(See Sect. XII, nos. 332 & ff. 

Butlamaqa (Vol, I, Pt: I, Chix, Sect, Tiyep. 99) 
says: “We should therefore, take care not to imagine 
that laws are properly made to bring men under yoke. 
So idle an end would be quite unworthy of a sovereign 
whose goodness ought to be equal to his power and 
wisdom, and who should always act up to these perfec- 
tions. Let us say rather that laws are made to oblige 
the subject to pursue his real interest, and to choose the 
surest and best way to attain the end he is designed 
for, which is happiness. With this view the sovereign 
is willing to direct his people better than they could 
themselves, and gives a check to their liberty, lest 
they should make a bad use of it contrary to their 
own and the public good. In short, the sovereign 
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commands rational beings; it is on this footing he 
treats with them; all his ordinances have the stamp 
of reason; he is willing to reign over our hearts; and 
if at any time he employs force, it is in order to bring 
back to reason those who have unhappily strayed from 
it, contrary to their own good and that of society.” 

Briefly, we send men to the legislature that with 
a larger and truer view of the entangled civic and 
political problems (a view gained at least by their 
position in the legislature) they may tell us what is 
the practical, wholesome way of solving them and 
may pass appropriate laws to secure this end. The 
legislator who is false to this high purpose is the 
worst and most insidious of traitors. 

Burke in one of his Bristol Speeches put the matter 
very forcibly: “For, gentlemen, it is not your fond de- 
sires or mine that can alter the nature of things; by 
contending against which, what have we got, or shall 
ever get, but defeat and shame. I did not obey your 
instructions; no, I conformed to the instructions of 
truth and nature, and maintained your interest, 
against your opinions, with a constancy that became 
me. A representative worthy of you ought to be a 
person of stability. I am to look, indeed, to your 
opinions; but to such opinions as you and I must have 
five years hence. I was not to look to the flash of the 
day. I knew that you chose me, in my place along 
with others, to be a pillar of the state, and not a 
weather-cock on the top of the edifice, exalted for my 
shiftings of every fashionable gale. Would to God 
the value of my sentiments on Ireland and on America 
had been at this day a subject of doubt and discussion! 
No matter what my sufferings had been so that this 
kingdom had kept the authority I wished it to main- 
tain, by a grave foresight, and by an equitable tem- 
perance in the use of its power.” 

102. 2) Furthermore the purpose of law is not to regu- 
late each and every detail of man’s life or to impose 
upon him every manner of virtuous conduct. “A hu- 
man law is laid down for a multitude, the majority of 
whom consists of men not perfect in virtue. And 
therefore not all the vices from which the virtuous 
abstain are prohibited by human law, but only those 
graver excesses from which it is possible for the 
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majority of the multitude to abstain, and especially 
those excesses which are to the hurt of other men, 
without the prohibition of which human society could 
not be maintained, as murder, theft, and the like.” 
—Aquinas Ethicus, Vol. I, pp. 289-290, Again 
(p. 290) we read: “Nevertheless, human law does not 
enjoin all acts of all virtues, but only those acts which 
are referable to the general good, whether immediate- 
ly or mediately.” (This will be clearer when we come 
to the purpose of the State’s existence.) 


103. Juridical Origin of Law. 


Laws are issued by competent authority, i.e. by 
Government. Government is the organ by which 
State’s authority functions. Hence the ultimate force 
of the obligation inherent in law is based on the 
authority of the State. All admit this. But whence 
comes the authority of the State? The only tenable 
position, as we shall see, is that authority is a natural 
outgrowth of the State, that the State is a natural 
outgrowth of man’s social instincts, which natural 
social instincts are implanted in him by God. There- 
fore, authority is finally founded in God. (See Sec- 
tion XII, No. 294.) 


104. Again a law is a law in as much as it is just, i.e. in 


conformity with right reason, or, as was said (see No. 
11), in as much as it is based on the triple essential re- 
lation in which man finds himself to God, to his fellow- 
man, to himself, which relation is enforced by the Na- 
tural Law (see No. 64). Wherefore “every law humanly 
enacted participates of the character of law in so far 
as it is derived from the natural law. If, however, it 
be at variance in any way with the natural law, it 
will not be a law, but a corruption of law.”—St. Thomas 
Aquinas, 1-2-95-2, quoted in Aquinas Ethicus, Vol. I, 
pp. 287-288. In other words every law binds us in as 
much as it is in keeping with the dictates of right 
reason manifesting to us the imposed obligation of 
acting in accordance therewith. (See Lorimer—quoted 
in No. 63, second quotation. 


105. The ultimate source therefore of the obligation in any 


law comes from God. , 
Ritter (Moral and Civil Law, 83) says: “Let it not be 
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forgotten, let it be emphasized, repeated, emblazoned 
in the halls of every legislative body, that morality is 
a fundamental principle in legislation; but for this 
principle, this law of nature, this law of God, this law 
of man .... popular government would fail. Moral- 
ity cannot be distegarded by the legislature, it must 
be regarded, or the action of the body is void. Moral 
law was not created by a legislative body. It was 
never enacted. It was never created by the consti- 
tution of the state or of the nation. Neither the con- 
stitution itself nor the legislature can disregard it and 
the action be valid.” Read also Dillon, Laws and 
Jurisprudence, pp. 13-14, 138. 

Bishop (Non-Contract Law, Sec. 84) says: “In truth, 
God who reigns in nature by laws, which the eye does 
not see, reigns thus invisibly yet equally in the human 
mind and in society. Each particular custom, each 
just decision of a court such as binds it in future 
causes, each statute embodying what mankind com- 
mends as worthy of preservation, is but the outward 
manifestation of some principle of justice organic in 
our individual and social being.” 


106. Human law binds in conscience. 

(The assertion concerns itself principally with de- 
terminative positive law and asks the question 
whether a civil law of this sort binds in conscience. 
Of the binding power of declarative positive law there 
can be no doubt.) 

It is asserted that a civil law precisely as civil im- 
poses an obligation on us in such a way that we are 
guilty of moral wrong-doing if we violate such law. 


107. Proof of assertion. 

1. All law, in so far as it is law, derives its obliga- 
tory force from the Natural Law. Therefore, just 
as the Natural Law binds in conscience, so its deriva- 
tives, i.e. all positive laws, bind in conscience. 

2. All authority in the State is from God. Therc- 
fore any lawful command of the State derives its 
force from God and therefore binds in conscience. 

108. Since human laws, then, if laws at all, bind in con- 
science, we are guilty of moral wrong-doing if we 
violate them. Just what this obligation is will depend 
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on the nature of the law. All civil Jaws bind the 
conscience: some by way of an absolute command 
‘Do this”; others by way of a disjunctive “Do this, 
or being caught acting otherwise, submit to the pen- 
alty.” The latter are called purely penal laws. Hence 
civil law binds the conscience absolutely whenever 
the civil ruler so intends. In the case of purely penal 
laws it binds to observance or to the penalty. (See 
Ryan and Millar, The State and the Church, Ch. XII, 
pp. 244-259.) 


109. Rules for guidance. 


We can know that a law is not merely penal from 
the fact that 

a) It deals with matters that pertain directly to the 
promotion of public morals or the repression of 
crime. 

b) It deals with matters that are requisite for public 
tranquillity, for the protection of individual and 
family rights, for the safeguarding of contracts, 
for the proper fulfilment of official public duties. 
(Read 1 BI. Com., p. 57; Aquinas Ethicus, Vol I, 
p. 291,) 


110. This position, already sufficiently clear from reason, 


is clearly stated in the Bible. 

a) Words of Our Lord: “Render therefore to Caesar 
the things that are Caesar’s, and to God the 
things that are God’s.” (St. Matthew XXII, 21.) 

b) Words of St. Peter: “Be ye subject therefore to 
every human creature for God’s sake; whether it 
be to the king as excelling, or to governors as 
sent by him for the punishment of evil-doers, and 
for the praise of the good: for so is the will of 
God.” (1 Peter II, 13-15.) 

Again St. Paul says (Romans XIII, 1-7): “Let every 
soul be subject to the higher authorities. There is no 
authority that is not from God, and the existing au- 
thorities are appointed by God. Wherefore he that 
opposeth the authorities resisteth the ordinance of 
God: and they that resist shall bring upon themselves 
a judgment. For the rulers are a cause of fear, not 
to the good work, but to the bad. Dost thou wish 
not to fear the authorities? Do what is good and thou 
shalt have praise from them; for they are God’s min- 
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isters to thee unto good. But if thou do what is evil, 
then be afraid, for they bear not the sword in vain; 
they are still God’s ministers to inflict his wrathful 
vengeance upon him that doth wrong. Therefore, 
one must needs be subject, not merely for the fear of 
wrath but also for conscience’ sake. And it is for 
this reason, too, that ye pay them taxes; for they 
are the functionaries of God in devoting themselves 
to this very work. Render to all their due, tribute to 
whom tribute is due, taxes to whom taxes are due, fear 
to whom fear is due, honor to whom honor is due.” 

N.B. The words of the Bible are especially strong 
as there is question of submission to a pagan ruler, 
i.e. the Roman Emperor. 


111. Essential Requisites for a-Just Law. 


1. The Law-Maker—He must have legitimate au- 
thority 
a) As regards matter of law; 
b) As regards subjects of law. 
2. The Subject-Matter—It must be 
a) Just— 

i) It must not prescribe what is morally 
bad nor must it invade the natural 
tights of the subjects. 

ii) Its purpose must be the community 
well-being, i.e. the common good. 

b) Possible— 

i) physically—i.e. the subjects of the law 
have the required bodily strength. 

11) morally—i.e. the difficulties attending 
the observance of the law would not 
benumb the efforts of an ordinary man. 

N.B. This possibility must be ascertained by an 
investigation of man’s nature in itself, of racial habits, 
and of local and transitory conditions. St. Isidore of 
Seville (d. 636) in his Etymologia, Lib. 3) CG. oly Says: 
“A law ought to be possible both according to nature 
and according to the custom of the country.” (See 
Suarez, De Legibus, Lib. I, c. 9, n. 19.) 

3. Of the law itself—proper and requisite promul- 
gation. 

112. It is proper to remember that the real question with 
regard to law is whether it be right or wrong, not 
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true or false. Hence the phrase “the truth of law,” 
which has been a source of confusion, ought to be 
confined to the knowledge of facts and circumstances 
nad by the legislator or judge when enacting or in- 
terpreting the law. Their knowledge should be true; 
uf true, the law, passed and interpreted, will be right 
or wrong according as they square it or fail to square 
it with their preceding knowledge. 


The confusion introduced by Hobbes is clear from 
the following from Salmond (First Principles of 
Jurisprudence, pp. 83-84): “We have defined a prin- 
ciple of law as a principle recognized and acted upon 
by the State in the administration of justice. It fol- 
lows that the validity of a legal principle is entirely 
independent of its truth. It is a principle of law, not 
because it is true, but because it is accepted and 
acted upon by the State as true. That two and two 
make five is open to grave objections as a principle of 
mathematics, but may be a perfectly valid rule of 
law. As Hobbes says: Auctoritas non veritas facit 
legem. Nor does the existence of a legal principle imply 
or involve any belief in its truth. To accept a principle as 
true for the purposes of action is a different thing 
from believing it to be true; for though a principle be 
not true, it may be expedient to act upon it as if it 
were. 

Hence a divergence of law from truth and fact 1s 
in all cases possible, and in many cases expedient, 
and in all legal systems such a divergence exists to a 
very great extent. We have ever to distinguish that 
which is in deed and in truth from that which is in 
law. Negligence in fact is not necessarily negligence 
in law and vice versa. Fraud in fact may not be 
fraud in law; malice in law may not be malice in fact. 

Since the aim of the administration of justice is 
the maintenance or protection of rights, it follows 
that among the most important of legal principles 
must be those defining rights. Now the law may 
recognize as a right that which is not so in truth, or 
may fail to recognize one which in truth exists. 
Hence, we have to distinguish between rights in fact 
and rights in law, that is to say, between natural 
rights and legal rights. And similarly of wrongs, 
duties and liabilities.” 
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113. Burlamaqui (Vol. I, Pt. I, Ch. X, Sect. IX) holds with 
wonted soundness of view, that the following qualities 
are required for law: “1. That the things ordained by 
the law, be possible to fulfil; for it would be folly, 
and even cruelty to require of any person, under the 
least commination of punishment, whatever is and al- 
ways has been above his strength.. 2. The law must be 
of some utility; for reason will never allow any re- 
straint to be laid on the liberty of the subject, merely 
for the sake of the restraint ,and without any benefit or 
advantage arising to him. 3. In fine, the law must be 
in itself just; that is conformable to the order and 
nature of things, as well as the constitution of man; 
this is what the very idea of rule requires, which, as 
we have already observed, is the same as that of law.” 


114. Acceptation of a law by the subjects is not necessarily 
required for the validity of laws. Otherwise the su- 
perior would have no authority at all. (Recall the 
words of Valentinian, the Roman Emperor, to his 
soldiers: “It was your privilege, soldiers, to hand over 
to me the reins of government when there was no 
Emperor, but after I received them, thereafter it is 
my task, not yours, to provide for the State.”) How- 
ever, if the larger and saner element of the people 
for a reasonable cause and temporarily do not accept 
the law, endeavoring in the meanwhile to obtain from 
the legislative authority a modification or abrogation 
of said law, then the obligation of the law is sus- 
pended. (Read Humphrey, Conscience and Law, 
Ch. III.) : 


115. A law that is lacking in any one of these qualities is 
unjust and is a law only in appearance, for in enacting 
such a law the lawmaker ‘has transgressed the limits 
set either by the Natural Law or by the constitution 
of his State. Lorimer (Institutes, Introduction, p. 10) 
says: “Enactments, in so far as they fail to realize 
the law of nature, may be errors, and may be crimes.” 


116. Austin carried further confusion into this question by 
saying that a law may be morally unjust and yet legal- 
ly binding (Jurisprudence I, Lect. V, Nos. 174-179), 
and it is quite common now, after Hegel, Stahl, and 
other modern jurists, to assert that when a law is 
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formally valid—that is, when it is enacted by a genuine 
ruler—then even though the contents of the law are 
evil, the law is genuinely a valid law. Markby (Ele- 
ments of Law, Ch. I, No. 12) says of Austin: “He has 
admitted that law itself may be immoral, in which 
case it may be our moral duty to disobey it; but it is 
nevertheless law, and this disobedience, virtuous 
though it. may be, is nothing less than rebellion.” 
Dillon (Laws and Jurisprudence, Lect. 1, p. 6, No. 2) 
seems to support Austin and Markby. They might 
have seen that refusal to obey here would be legiti- 
mate, yes, obligatory. disobedience, for the law is only 
a seeming law and its “legally binding” means nothing 
more than a specious binding, since there is no obli- 
gation imposed by such a law. It is precisely because 
of their heroic stand against iniquitous laws that cer- 
tain men have been acknowledged by their fellow-men 
as heroes of their country and as martyrs for their 
Faith. Their sense of right and their loyalty to the 
ideals of country, of race, of religion, made them, in 
legitimate rebellion, make the supreme _ sacrifice. 
“Taxation without representation is tyranny” was the 
slogan against unjust laws which brought about the 
birth of our own Republic. 

N.B. 1. This view of Austin may be logically supported 
by those who illogically hold to the separation of 
Ethics from Jurisprudence or who unduly exaggerate 
the power of the State. 


2. Here we may note succinctly a very necessary 
distinction. (See No. 151.) 

Moral right and wrong is that which is allowed 
or forbidden by God either through natural 
reason or by revelation. 

Legal right and wrong is that which the State 
has allowed or forbidden. (See Dillon, p. 10.) 


Does an unjust law bind? No—because an unjust 
law is no law and that which is no law cannot have 
the effect of a law. 


118. For clearness sake note — 


1. A law passed contrary to the Natural Law never 
binds nor is it ever allowed to observe such a law. 
(See quotations from Blackstone and Lorimer on p. 23, 
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No. 71.) Lord Hobart says (Day vs Savage, Hob. 87): 
“Even an act of Parliament, made against natural 
equity, as to make a man a judge in his own case, is 
void in itself: for iura naturalia sunt immutabilia; 
they are leges legum.” Suarez with wonted philo- 
sophical acumen gives us the reasons why this is so 
in De Legibus II, c. 13, sect. 8: 

a) The law of nature is by its very nature immutable 
as to its precepts—and man cannot change what is 
immutable, 

b) The natural law bases all its precepts on the 
natural qualities of man—and man cannot change the 
nature of things. 

c) What is contrary to the natural law is intrinsic- 
ally or essentially evil—and man cannot command 
what is essentially evil. 

Grotius (De Iura Belli ac Pacis, II, 3, 5) says: 
“Humana iura multa constituere possunt praeter 
naturam, contra naturam nihil”, i.e. “Human laws can 
decree many things over the above nature, contrary 
to nature—nothing.” 


Blackstone (Introd., Sect. 2, Pp. 42-43): “Upon these 
two foundations, the law of nature and the law of revel- 
ation, depend all human laws, that is to say, no human 
laws should be suffered to contradict these. There 
are, it is true, a great number of indifferent points in 
which both the divine law and the natural leave a 
man at his own liberty, but which are found necessary 
for the benefit of society to be restrained within cer- 
tain limits. And herein it is that human laws have 
their greatest force and efficiency; for, with regard 
to such points as are not indifferent, human laws are 
only declaratory of, and act in subordination to, the 
former. To instance in the case of murder: This is 
expressly forbidden by the divine and demonstrably 
by the natural law; and from these prohibitions, 
arises the true unlawfulness of this crime. Those 
human laws that annex a punishment to it do not at 
all increase its moral guilt, or superadd any fresh 
obligation, in foro conscientiae, to abstain from its 
perpetration. Nay, if any human law should allow or 
enjoin us to commit it, we are bound to transgress 
that human law, or else we must offend both the na- 
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tural and the divine. But with regard to matters 
that are in themselves indifferent, and are not com- 
manded or forbidden by those superior laws, such, 
for instance, as exporting of wool into foreign coun- 
tries,—here the inferior legislature has scope and op- 
portunity to interpose and to make that action un- 
lawful which before was not so.” 


120. The learned writer is incorrect in one point. When 


an action is forbidden by the Natural Law and human 
positive law, then there is a two-fold obligation, e.g. 
in case of murder: 

a) An obligation from the Natural Law by rea- 
son of which we are bound by the virtue of 
natural commutative justice. 

b) An obligation from the civil law by reason 
of which we are bound by the virtue of legal 
justice. By this virtue a citizen is bound 
to obey the laws of the State. 


121. A deal of confusion of thought in this matter ‘is 


due to a failure to discriminate between what is the 
law of nature and what men have at times thought 
the law of nature to be. The fact that men have at 
times mistaken the Natural Law or even the revealed 
law of God and invoked this erroneously conceived 
law against the law of the State shows merely this, 
that men are liable to error. This distinction solves 
the difficulty advanced by Holland and Bentham 
(Holland, Ch. III, Sect. 1, p. 38): “One cannot reason 
with fanatics armed with a natural law, which each 
one understands as he pleases, which is at once in- 
flexible and unintelligible, which is consecrated in their 
eyes as a dogma, and from which one cannot depart 
without crime .... this is to assert that they sub- 
stitute for reasoning from experience all the vagaries 
of their imagination.” (See Markby, Elements of 
Law, No. 110, where he approves of obedience to God 
rather than to man.) 


122. Austin again writes rather confusedly in sections 172- 


175. He says (Sect. 173): “A law which exists is a law, 
though we happen to dislike it, or though it vary from 
our assumed standard,” ie. mere enactment of a com- 
mand, no matter how vicious, makes law and entails 
obligation. Then inconsequentially he proves this obli- 
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gation by the fact that one can be arrested for violation 
of iniquitous law and finally concludes his remarks with 
these words: “But to proclaim generally that all laws 
which are pernicious or contrary to the will of God 
are void and not to be tolerated, is to preach anarchy, 
hostile and perilous as much to wise and benign rule 
as to stupid and galling tyranny.” There is only one 
answer to such a statement and it is the simple ques- 
tion: “Must one obey God rather than man?” (Keener, 
Selection on Jurisprudence, Sect. 3, quotes Austin, 
seemingly with approval.) A very practical answer to 
Austin is that the very constitutionality of an Ameri- 
can law is tested at times by securing arrest for its 
violation. 


123. 2. A law passed contrary to positive divine affirmative 
law— 

a) Binds—if there is sufficiently grave reason 
for its enactment. (In this case the human 
law is not unjust.) 

b) Does not bind—if there is not sufficiently 
grave reason for its enactment. 

“The divine law is the remote rule of rightness in 
human action. The proximate rule of rightness in 
human action is the practical dictate of human reason, 
which is conscience. The proximate rule depends on 
the remote rule, and should be conformed thereto.” 
— Humphrey, Conscience and Law, Ch. 2, p. 75. 

Hence a man is bound to follow his conscience and 
since his conscience ought to be in true accord with 
the law of God, there is an imperative necessity for 
right moral education. 


124. 3. A law unjust by reason of its being contrary to the 
common good— 

a) If the law in itself is against the common good, 
it does not bind. However one may be obliged to 
fulfil the law in order to avoid scandal or civil 
disturbance. Here prudence and not the law en- 
tails submission. (See Aquinas Ethicus, Vol. I, 
pp. 291-292.) 

b) If in a given case of serious importance the law, 
otherwise wise and just, would work against the 
common good— 
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1) we are bound to have recourse to the law- 
maker, if time permits; 

2) if time does not permit we are allowed 
to make an exception. 

“When we form a judgment that a universal law 
ceases, or is not binding in some particular case, we 
are exercising that special and private interpretation 
of a law which is known in moral science as epikeia.” 
—Humphrey, Conscience and Law, Ch. TY,-py 142. 
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Section VII. 
RIGHTS AND DUTIES or EFFECT OF LAW 


The word right is used in a three-fold sense— 
(a) as equivalent to law—e.g. “Natural right 
obliges us to keep our promises.” 
(b) as equivalent to moral power or faculty— 
e.g. “I have a right to life.” 
(c) as equivalent to just dues—e.g. “I receive 
my rights.” 
In this section we treat of right as a moral power 
or faculty. (See Pollock, First Book, pp. 17-18; Bur- 
lamaqui, Vol. I, Pt. I, Ch. VII; Kinkead,. Lect. XXII.) 


“The term right is the central term at once of the 
Science of Law and of the Science of Morality. A 
complete understanding of the term, as it is used in 
the exposition of each science, carries with it a com- 
plete understanding of the nature of science itself.” 
(Amos, Science of Law, Ch. VI, p. 88.) 


Origin of Rights and Duties. 

Law, as applied to men, has been shown to be a 
rule of action binding through knowledge and subse- 
quent pressure on the will. It constrains us to do 
something or restrains us from doing something. 
Hence law imposes the duty of doing or not doing 
a thing and confers the right to have a thing done 
or left undone. (Right and duty are the necessary re- 
sult of law and are the two correlatives of the one 
relation created by law.) .Right and duty therefore 
have the same origin as obligation, i.e. they are based 
on the will of a superior definitely made known to the 
subject as binding on that subject. (See No. 44.) 


A right, and of course a duty also, may inhere in 
a natural or artificial person. 

N.B. “Natural persons are such as the God of nature 
formed us; artificial are such as are created and de- 
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vised by human laws for the purposes of society and 
government.’—1 Bl. Com., p. 123. Such persons are 
also called “moral,” “conventional,” “juristic,” “jur- 
istical.” (See Holland, Ch. VIII; Bouvier, sub voce 
“Persona”; Robinson, El. Law, No. 22; Markby, EI. 


of Law, Nos. 136-145.) 


129. All rights come from law and they come from law 


because it places a duty on the subject. But the 
fundamental law from which all other laws derive 
their force and efficacy is the Natural Law. Now the 
Lawgiver of the Natural Law is God, who has the 
right to man’s obedience. Immediately consequent 
upon this right of God is duty in man. Hence, prior 
to every right in a man is his duty, general or par- 
ticular, and prior to every duty is God’s right to the 
ultimate purpose of creation and to the submission 
and service of mankind. 


130. The following scheme gives us the origin of right 


and duty. 


God’s Right to 
Man’s Obedience 


Man’s Duty 


Man’s Right Another’s Duty 
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131. Right and duty are therefore correlative terms. There 
can be no right without a corresponding duty, nor 
any duty without a corresponding right. 

“Every right corresponds to a duty; no right can 
exist unless there is a duty exactly correlative to it.” 
—Markby, Elements of Law, No. 150. 





132. Every right implies in another— 
(a) A negative duty of not interfering, i.e. im- 
plies restraint. This is always implied. 
(b) A positive duty of helping, ice. implies con- 
straint. This is not always implied. 
“Duties are either to do an act or to forbear from 
doing an act. When the law obliges us to do an act 
the duty is called positive; when the law obliges us 
to forbear from doing an act, then the duty is called 
negative.”—Markby, El. of Law, No. 181. 


133. A positive duty is either 
(i) A merely ethical positive duty—if the ob- 
ligation arises from a virtue other than 
justice. 
(ii) A juridical positive duty—if the obligation 
arises from justice. 

N.B. This latter division does not mean that juridical 
positive duties are more binding and consequent- 
ly more sacred than ethical positive duties. It 
merely designates the source of obligation and 
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implicates a definite method of redress, i.e. by 
restitution. 


Components of Right: 
. Subject party—a person. 
Ground—a law. 
Title—some fact of actuation. 
Matter—what one may do, hold, or exact. 
Object party—a person. 
(See Taylor, pp. 531, 578.) 


PWN Es 


5. Only intelligent beings, ie. only men have rights 


and duties, since they alone are capable of feeling the 
pressure of moral law. Bouvier (Law Dict. “Right,” 
p. 2960, col. 2) says: “Rights can only inhere in and 
exist between moral beings.” Again (p. 2961, col. 1): 
“Rights are claims of moral beings upon one another; 
when we speak of rights to certain things, they are, 
strictly speaking, claims of persons on persons,—in 
the case of property, for instance, the claim of exclud- 
ing others from possessing it.” 
N.B. By saying that man is sui 1uris we mean that 
man, being a person, i.e. a perfectly subsisting being 
endowed with intellect and free will— 
1° has the physical ability of acting for himself, 
and of using his powers consciously for his 
own ends. 
2° has the moral power and right to dispose of 
himself freely in any way not forbidden by 
the law of God; 

“Man is made his own master by free-will, 
and therefore man may lawfully dispose of 
himself in things which relate to this life, 
which is ruled by the free-will of man.” 
—St. Thomas, 2-2-64-5 ad 3. 

3° is by nature not a mere means subordinated 
to the interests of another. 

4° has by nature all irrational things subordin- 
ated to his interests. 

Rickaby (Mor. Phil., Pt. II, Ch. 2, Sect. I, p. 203) 
well says that a person is a being whom we call 
autocentric, as distinguished from a thing, which is 
heterocentric, A person is his own, a thing is another’s. 


When a “right” or “duty” is commonly said to be at- 
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tached to an “estate” or a “thing”, if we examine 
these cases more attentively we shall find that there is 
some person, natural or artificial, actually possessing 
or about to possess, to whom this right or duty be- 
longs and “that these expressions are only used to 
indicate the extent of the right or duty and how it is 
transferred.” (Markby, No. 139). Again (No. 163), 
“Rights of persons there are undoubtedly; for all 
rights are such. There may be also rights over things 
and rights over persons; but rights of, that is, belonging 
to, things and opposed to rights of, that is belonging 
to, persons, there cannot be.” (See also Austin, Lect. 
9, Nos. 426-442.) 


138. Animals have no rights, though man has duties 
towards animals based on duties towards himself. 
For example, if I put a horse’s eye out, I am under no 
obligation to make any amends to the horse. Yet, 
I am in duty bound to my own self not to brutalize 
my own nature by the cruel treatment of animals. 


Spalding (Introduction to Social Service, pp. 74-76) 
expresses this fact very clearly: “Animals, birds, — 
and fishes; trees, flowers, and grain; land, water, and 
the heavenly bodies ;—all these were created for the 
use of man. An animal has no more rights than a 
tree or a river. We have duties in regard to animals, 
not towards them; likewise we have duties in regard 
to plants and rivers, not for the sake of the plants 
or rivers, but for the sake of the human beings who 
may depend on them, or may use them. Just why an 
animal has no. rights is treated in psychology, where 
it is clearly proved that an animal has no intellectual 
soul. Not having a soul, the animal has no intellect 
and free will, and being unendowed with such facul- 
ties, it is incapable of having rights and is not re- 
sponsible for any duties. You may have heard of the 
red-snapper banks of the Gulf of Mexico. The red- 
snapper is a fish with most palatable flesh, brings a 
good price in the market, and affords a means of sup- — 
port for numerous fishermen. Let us suppose that a 
few individuals undertook to dynamite the red- 
snapper banks of the gulf and by this means killed 
thousands of the fish, while at the same time 
they succeeded in catching only a few of those which 
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perished. Moreover, before they made use of dyna- 
mite they knew well that they would destroy 
thousands for each one that they would secure. These 
men trespassed upon a right—not the right of the fish, 
but the right of human beings who depended upon 
the red-snappers for food ora livelihood. The sports- 
men who killed hundreds of buffaloes on the western 
plains just for the sport of seeing the animals fall 
commited an injustice and offended against the rights, 
not of the buffaloes, but of the thousands of settlers 
who needed the herds for meat and clothing. Again, 
let us suppose that a company so mined copper as 
willfully to destroy thousands of dollars’ worth of the 
vein while securing only a few dollars’ worth of the 
metal. The company would offend, not against the 
rights ‘of “the; copper, but against, the. rights of 
thousands of human beings for whose use the copper 
was intended by a beneficent Creator. Neither the 
red-snapper nor the copper has any right. It is wrong 
ruthlessly to kill animals or plants and to injure 
waterways or mines, not that they have rights, but 
because such things are rendered useless for mankind. 

If by experimenting upon an animal progress can 
be made in medicine, it is justifiable to do so, even if 
the animal is subjected to suffering. While it is wrong 
to cause useless suffering to the animal, or to torture 
it without any object in view; still it was made for 
man, and if its sufferings are necessary to make it 
useful to man, such sufferings may be inflicted. The 
lives of thousands of human beings have been saved, 
and wonderful progress has been made in medicine 
owing to the experimentation upon animals. There 
has been a waste of sympathy on the part of some 
misguided individuals and some of the members of 
humane societies in regard to the so-called rights of 
animals and the suffering of animals. We are not 
opposed to humane societies or to their endeavor to 
prevent cruelty to animals. But many well-meaning 
members of such associations greatly exaggerate the 
sufferings which animals endure, Physically, animals 
do not suffer as much as human beings; and being 
incapable of reflecting upon their pains and of endur- 
ing mental anguish, their condition of suffering in no 
way equals that of mankind. Those who treat a puppy 
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as they would treat an infant, or regard it as having 
equal rights, are sadly wanting in mental equipment.” 


139. Right—an inviolable moral power to do, to hold, or to 


enact. 
1. Right is clearly a “power” or “faculty” of some 
kind. There are two kinds of power: 

(a) physical power—the physical strength re- 
quisite to secure a certain end. 

(b) moral power—a power which operates by 
its appeal to another’s will through knowl- 
edge. (It is ultimately based on the moral 
law.) 


2. Inviolable—right cannot be violated without in- 
curring the penalty of moral wrong-doing. Even 
though by physical violence the right is invaded, the 
right remains, calling for vindication: res clamat 
domino. 

“The existence of defeasible rights, or rights that 
can be withdrawn, does not affect the view stated 
above that all rights are inviolable. For even defeas- 
ible rights are inviolable as long as they remain.” — 
Groniny Voli 1..Oh:; XxX, p. 662, note 3. 


140. To those who assert that right is “the right to use 


force” (Hegel, Philosophy of Right, p. 92, tr. by 
Dyde), answer is made 

1. That this identifies right with might. 

2. How can I have a “right to use force” e.g. 
in defending my life, unless I have a right 
to my life, ic. to the thing for the defence 
of which I have “the right to use force.” 


(See No. 43, III; also Cronin I, pp. 663-665.) 


141. If it be objected, as it is by the German school of 


142, 


philosophers and jurists, that moral inviolability is 
worthless, the answer is that moral inviolability is 
as real as the moral law. Penalty for its violation is 


. inevitable. Though a man escapes the civil law, there 


is the higher law of God which no man violates and 
remains unpunished. 


2. To do—because the matter of a right is fre- 
quently a personal act to be posited or 
omitted. 
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To hold—because the matter of a right is fre- 
quently some good, internal or external, of 
body or of soul. 

To exact—because the matter of a right is fre- 
quently an act to be posited or omitted by 
another. 


143. Duty—the moral obligation to do, yield or omit 


something. 

The correlative of right is duty, because right 
implies a moral restraint on others not to interfere 
or a moral constraint to co-operate. 


144. Divisions of Right. 


145. 


a) According to the Law whereon it is grounded— 
1) Natural Right—a right conferred by and 
grounded on the Natural Law, e.g. rights 
of personal security and personal liberty, 

et. 

2) Positive Right—a right conferred by and 
grounded on positive law—e.g. right to 
vote. 

b) According to Origin— 

1) Connatural Right—a right which one 
possesses from birth independently of any 
human conditions, e.g. right to life, right 
to acquire property. All connatural rights 
are natural. 

2) Acquired Right — a right which one pos- 
sesses becr.use of some contingent histor- 
ical fact, whether individual or social, 
e.g. right to hold this piece of property, 
real or personal. Acquired rights may be 
acquired natural rights or acquired posi- 
tive rights. 


N.B. Connatural rights are also called by the older 
writers absolute rights, and acquired rights, rela- 
tive rights. Absolute and relative would then be used 
in a sense different from that accepted by T.angdell in 
his “Classification of Rights and Wrongs” (13 Har- 
vard Law Review, pp. 536-537; pp. 659-678). This 
division is the basis of the scheme in Prof. Wormser’s 
edition of Kirchwey’s Mortgages. 
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146. c) According to Subject— 

(1) Public Right—a right which inheres “in 
the State or its governmental agents or 
in private persons as against the State 
or its agents” -— ‘Robinson, El. Law, 
Sect. 3, 

(2) Private Right—a right which resides 
“in private persons and is assertable only 
against other private individuals.” 
—Ibidem. (See also Robinson, El. of 
Am, Jur, No. 123.) 


147. d) According to Transferability— 

(1) Inalienable Right — a right which may 
not be renounced or transferred to an- 
other, e.g. the right to life. 

(2) Alienable Right—a right which may be 
renounced or transferred to another, e.g. 
the right to external personal liberty. 

“We hold these truths to be self-evident; that all 
men are created equal; that they are endowed by their 
Creator with certain inalienable rights; that among 
these are life, liberty, and the pursuit of happiness.” 
—Declaration of Independence. 

Yet Austin sarcastically writes: “A sacred or in- 
alienable right is truly and indeed invaluable; for 
seeing it means nothing, there is nothing with which 
it can be measured.” 

148. N.B. 1. The reason why a right is inalienable is 
because it is based on a duty which is absolutely re- 
quired that a man may live up to the essential re- 
quirements of his nature. 

2. Though one may not transfer an inalienable 
right, one may for sufficient reason transfer the exer- 
cise of the right to another. 

149. e) According to Relation to Physical Force— 

1. Perfect Right—a right which includes the 
right of co-action, ie. the right to use 
physical force, e.g. right to life, to just 
compensation. 

2. Imperfect Right—a right which does not 
include the right to use co-action or physi- 
cal force, e.g. my right to have another 
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tell me the truth, to have the gratitude of 

another. 
_ Perfect rights are those, which may be asserted 
in rigor, even by employing force to obtain the execu- 
tion, or to secure the exercise thereof in opposition to 
all those, who should attempt to resist or disturb us. 
Thus reason would empower us to use force against 
any one, who would make an unjust attack on our 
lives, our goods or our liberty. But, when reason 
does not allow us to use forcible methods in order to 
secure the enjoyment of the rights it grants us, then 
those rights are called imperfect.”—Burlamaqui, Vol. 
Breé. i Chow it, ‘Sect. 3: 


N.B. 1. A perfect right is based on the virtue of 
justice; an imperfect right is based on some other 
virtue, e.g. charity, gratitude, filial reverence. 

2. There is a deal of variance in the use of the 
terms “perfect” and “imperfect” as applied to right. 

3. Austin, under the influence of Kantian phil- 
osophy, restricts perfect right to that which can be 
enforced by legal sanction. 

4. ‘The terms, “pertect” and” “imperiect” do 
not imply any inequality of moral inviolability, as if 
to insinuate that one would do moral wrong in vio- 
lating a perfect right but do no moral wrong in 
offending against an imperfect right. The terms imply 
merely the presence or absence of the further right 
to use physical force. 

5. In an organized State the citizen is not to 
use physical force except at the time his right is in- 
vaded. The citizen’s right to use physical force is 
exercised by the State under normal conditions. 

“Take that thing which we call a man’s right. He 
ought to be able to vindicate it against all the world. 
But one imperious and resounding prohibition is laid 
upon him; he cannot take the law into his own hand. 
And well he knows if he thinks of his own right and of 
himself alone, and begins to exercise it with that sole 
idea, then collisions will take place, he will encounter 
surprises and mishaps and he will come to grief. 
What has happened to him? He has forgotten that 
the correlative of right is duty. Sic utere tuo ut alienum 
non laedas. But the law does not forget it. That law, 
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however, which he dare not take into his own hand 
as a master he can appeal to with the submissive 
mind.”—Lord Shaw of Dunfermline, The Law of the 
Kinsmen, Address I, p. 113. 


151. b) According to relation to Civil Law— 


152. 


Loo: 


Moral Right—A right as defined above. 

Legal Right—A right based on the laws of the 
State and enjoined and enforced 
thereby. 


N.B. One may have a moral right and a legal right 
to a given thing; a moral right and no legal right; no 
moral right but a legal right. 1n the latter case, the 
legal right is only apparent, for it is based on an 
unjust law. “The idea of right indicates an ethical 
relation, and all moral relations may be infringed; 
claims may be made in themselves, and destitute of a 
corollary obligation; they are like every other wrong 
done by society or government.’—Bouvier, Law Dict., 
p. 1961, col. 1). A legal right, therefore, is a moral 


.right which is granted and enforced by the State. 


(see Holland, Ch. VIL; Dillon;, Leet: Lop. 13) 


Legal rights are those rights which the State defines 
and protects because they ‘cannot be invaded without 
detriment to society itself, either through the loss en- 
tailed upon the individual or through the disturbance 
of the public peace and order.’—Robinson, El. of Am. 
jun NociZl (See also Taylot, Sc. -of juny p. 530;) 


N.B. All legal rights are ultimately based on natural 
rights just as all civil law is ultimately founded on 
Natural Law and is law in so far as it is so founded. 
Robinson well says: “Hence whatever rights the 
State confers on individuals or asserts for itself in 
the fulfilment of these duties, though in form they 
may seem technical and arbitrary to the last degree, 
nevertheless, derive their existence from the same law 
of nature as the rights which they assert, and are 
determined even as to their form by events and con- 
ditions which likewise owe their origin to the same 
natural law. Thus every right which the law recog- 
nizes is either an essential natural right or is included 
in it as its necessary incident and consequently rests 
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upon the same authority, is enforced by the same 
sanction, and inheres in the person who possesses it 
as his natural endowment and not as a mere con- 
cession of the State.”—E]l. of Am. Jur., No. 122, Again 
No. 132. (See also Ryan and Millar, The State, Ch. 
XIV.) 
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Section VIII. 
LIMITATIONS UPON CIVIL LAW 


154. Since there is a Natural Law, there are natural rights 
and since these natural rights are independent of and 
prior to civil law, civil law is obliged to respect 
them and is thus limited by them. 

155. Because of their vital importance in these days of 
social upheaval due to anarchistic philosophy, we enu- 
merate briefly certain fundamental natural rights, i.e. 
rights which belong to man prior to the State’s exis- 
tence and which therefore the State has not only to 
uphold and enforce as far as it can but which it is 
bound to respect. “For the principal aim of society is 
to protect individuals in the enjoyment of those ab- 
solute rights, which were vested in them by the im- 
mutable laws of nature; but which could not be pre- 
served in peace without the mutual assistance and 
intercourse, which is gained by the institution of 
friendly and social communities. Hence it follows 
that the first and primary end of human. laws is to 
maintain and regulate these absolute rights of in- 
dividuals.”—1 Bl. Com., p. 124. 

156. N.B. Blackstone here uses absolute right as opposed 
to relative right, i.e. absolute rights, those rights 
that belong to man as man, relative rights those rights 
that belong to man because of some supervening re- 
lation existing between himself and others. The 
former are always natural; the latter may be natural. 

It is fashionable now to assert that there are no 
natural rights but that all of our rights come from 
the State. Those who hold that all rights come from 
the State and that there are no rights prior to the 
State are followers of the German philosophy. 


157. The State is the ultimate source of rights is an asser- 
tion the falsity of which can be shown in many ways. 
It is proved to be wrong— 
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1. Philosophically— 

a) by the fact that there is a Natural Law. 
Therefore there are natural rights, prior to 
the State. 

b) by sane views on the origin of the State: 

1) as supplementary to the family ; 
2) as governed by Natural Law; 
3) as identical with the people socially 
united. 
2. from Common Sense— 

a) by an appeal to reason—If A and B were 
on a desert island and A tried to rob or 
murder B, would not B have the right to 
defend himself and would not A do moral 
wrong in so attempting? 

b) By fatal conclusions—If all rights come 
from the State, then any law of the State is 
just, e.g. indiscriminate confiscation of pri- 
vate property, ruthless restriction of liberty, 
etc, 


159. All of our rights do not come from the State. “Were 


this proposition true, not only would there be no obli- 
gation to unite with and obey it, but the State, when 
formed, or the ruling majority in it, would possess 
absolute dominion over the persons and property of 
its citizens, and, however unreasonable and unjust 
its acts might be, they could work no wrong to any 
one, since wrong consists in the violation of rights 
and there could be no rights except such as the State, 
or the majority in it, might see fit to concede.’—Rob- 
inson, El. of Am. Jur., No. 119. (See also Bouvier, 
Law Dict., “Rights”, pp. 2960-1.) 

Again after defining legal rights Robinson (No. 121) 
says: “Outside of these still lies the vast field of purely 
natural rights, of which as yet the State takes no 
cognizance, either because the common sense and na- 
tural instincts of its members sufficiently secures their 
due observance, or because their recognition is not 
necessary to the accomplishment of the purposes for 
which political society exists.” 


160. Despite this Austin could write (Lect. XLT, No. 


1013): “These rights have been called natural or in- 
born, merely because they arise sine speciali titulo; 


161. 
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that is, reside in a party, merely as living under the 
protection or within the jurisdiction of the State. It 
is manifest, however, that they are not, properly 
speaking, natural or inborn; for they are as much the 
creatures of the law as any other legal rights.’ To 
use words he applies to Blackstone, Austin “here runs 
into signal confusion of ideas.” 

3. Historically (for Americans especially )— 

Natural rights lie at the basis of our Republic and 
our Constitution. Kinkead (Jurisprudence, Law and 
Ethics, p. 143) says: “So the American colonies rely- 
ing upon the self-evident truth that all men are cre- 
ated equal, endowed by their Creator with the in- 
alienable rights of life, liberty, and the pursuit of 
happiness, to secure these rights, assumed among the 
powers of the earth, the separate and equal station 
to which the law of nature and of nature’s God en- 
titled them.” 

In the second paragraph in the report, made to the 
British House of Commons, by the Select Committee 
on Aboriginal Tribes, of which Gladstone was a mem- 
ber, we read: “The extent of the question will be best 
comprehended by taking a survey of the globe, and 
by observing over how much of its surface an inter- 
course with Britain may become the greatest blessing, 
or the heaviest scourge. It will scarcely be denied in a 
word that, as an enlightened and Christian people, we 
are at least bound to do to the inhabitants of other 
lands, whether enlightened or not, as we should in 
similar circumstances desire to be done by; but be- 
yond the obligations of common honesty, we are 
bound by two considerations with regard to the un- 
civilized: First, that of the ability we possess to confer 
upon them the most important benefits; and secondly, 
that of their inability to resist any encroachments, 
however unjust, however mischievous, which we may 
be disposed to make. The disparity of the parties, 
the strength of the one and the incapacity of the other 
to enforce the observance of their rights, constitutes 
a new and irresistible appeal to our compassionate pro- 
tection.”—Quoted by Snow, The Question of Aborig- 
ines, p. 9. This report clearly recognizes existence of 
natural rights, for how could encroachments be unjust 
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unless these aborigines had antecedent rights and 
whence drew they their antecedent rights, of avail mor- 
ally against all outsiders, save from their very nature? 
Certainly they drew such rights against invaders from 
no existent super-State, superior both to them and, in 
the case in hand, to the British Government. 


We now enumerate some of the more important 
Natural Rights. 


I. Right to Life 


162. The right to life, ic. personal security, is the right to 


163. 


uninterrupted enjoyment of one’s life, limbs, body, 
health and reputation. 
1. This right is natural: 

Not being my own creator, but depending for 
my life on God, I am not master of my life, but am 
bound to use and conserve that life of body and: soul 
according to the will of God, i.e. I have a duty with 
regard to my life. Therefore, I have a right to my 
life and to immunity from injury of body and soul, 
i.e. from injury to my body, my mind, my will, my 
reputation. 

“Life is the immediate gift of God, a right inherent 
by nature in every individual.”—1 Bl. Com., p. 129. 
(See Cath. Encycl., Vol. V, p. 186, col. te) 

“The fact of being involves the right to be 
Though the relation of Creator and creature excludes 
the idea of a right to existence on the part of the 
latter, the moment existence is conferred that relation 
bestows on it the character of a right which neither 
its possessor nor any other creature is entitled to dis- 
pute .... The right to be involves the right to 
continue to be.... In this natural right to continue 
our existence we behold the origin of the right of self- 
defense, and of the laws which we enact for the se- 
curity of the person.”—Lorimer, Institutes, Ch. VII, 
pp. 212-214. 


164. 2. This right is inalienable — because based on an 


absolute duty. Therefore— 
1. Suicide is unlawful— 
“The suicide is guilty of a double offense: 
one spiritual, in invading the prerogative of 
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the Almighty and rushing into His immediate 
presence uncalled for; the other temporal, 
against the king, who hath an interest in the 
preservation of all his subjects; the law, there- 
fore, has ranked this among the highest crimes, 
making it a peculiar species of felony.”—4 BI. 
Com., p. 189. 

“The modern heresy that a man belongs to 
himself alone, and can do what he pleases with 
his own soul and body, finds no countenance 
in courts of justice, and no support in any 
principle of law.’—Robinson, El. Law, No. 
524. (See 2 Bishop, Crim. Law, No. 1187.) 


It is unlawful to kill another, whether this other 
is a child in the womb of its mother or “a 
reasonable creature in being and under the 
king’s peace,” except (a) when one is ac- 
tually and unjustifiably attacked; (b) when as 
authorized agent of the State one acts as the 
minister of justice in executing a criminal; 


(See Kent, Pt. 4, Lect. XXIV, p. 13.) ; (c) when 


one is in actual warfare. 


166. Kinds of killing— 


i 


Li 


N.B. 


According to Effect— 

a) direct—when an act is put which of its 
nature is destructive of life and this de- 
struction is intended. 

b) indirect—when an act is put which, though 
of its nature destructive of life, is 
yet by. its nature equally productive of 
another effect. The latter effect is the 
one intended, the former is permitted. 
This is the noted case of Double Effect. 
(See Section IX, Nos. 210-218.) 

According to Character of Act— 

a) positive killing—when an act is committed 
which brings on death. 

b) negative killing—when an act is omitted 

and the omission brings on death. 

Divisions I and II are co-ordinate. 

It is never allowed to kill directly except in the 

cases noticed above in No. 165. At times for 

grave reasons indirect killing is allowed. 
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References: Blackstone, 1 Com., pp. 129-135; Robin- 
son; El Law,.Nos, 28-38; Cath, Ene, I, p, 210) 
“Aggressor”; XIII, p. 691, “Self-Defense”; V. p. 184, 
“Duel”; XIV, p. 326, “Suicide”; Lorimer, Institutes, 
Ch. VII, pp. 212-214; Kent, 2 Com., Pt. IV, Lect. XIV; 
Andrews, Amer. Law, (Ed. 1908) I, p. 576 & ff; The 
Right to Life of the Unborn Child, published by J. I’. 
Wagner; O’Malley, The Ethics of Medical Homicide 
and Mutilation, Revised edition; Cronin, Science of 
ie Vol. H, Ch. IH, I11; Brosnahan, Digests, pp. 67- 


II. Right to Personal Liberty 


The right to personal liberty is the right to enjoy 
one’s freedom, subject to no restraint except that im- 
posed by the law of God or the law of the State. 
This right is natural—because each human being by 
reason of the freedom of his will is sui iuris, i.e. his 
own master in all things not prohibited by the law 
of God, or, if he be a member of civil society, by the 
laws of the State. ‘Personal liberty consists in the 
entire freedom of a person to act or to forbear.”—Rob- 
inson, El. Law, No. 39. 


References: Blackstone, 1 Com., pp. 134-138; 4 Com., 
pp. 150-153; Kent, dyGom, lect xX X1V, pp. 26-34; 
Andrews, American Law, I, p. 576 & ff; Rickaby, Mor. 
Phil., Pt. II, Ch. VIII, Sect. XI; Robinson, Elemen- 
tary Law, No. 39. 


III. The Right of Free Speech 


167. The right of free speech is the right to lay be- 
fore others the views which we ourselves entertain. 
Constitution of the U. S., Art. I. of the Amendments: 
“Congress shall make no law . . . abridging the free- 
dom of speech or of the press.” 

168. This is a natural right—because having by nature an 
intellect capable of grasping truth and the faculty of 
speech whereby we may manifest these thoughts to 
others, it does not reside within anybody’s power to 
restrain us. 
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169. However freedom of speech is not license of speech. 

a) This freedom is restricted 

1) by each man’s natural duty to observe 
the Natural Law, which forbids both my 
thinking and my asserting what is wrong; 

2) by the natural rights of others not to be 
injured in any of their basic relations. 

b) Blackstone (4 Com., pp. 151-153) says: ‘Where 
blasphemous, immoral, treasonable, schismatical, 
seditious or scandalous libels are punished by the 
English Law, some with a greater, others with a 
less degree of severity, the liberty of the press, 
properly understood, is by no means infringed or 
violated. The liberty of the press is indeed es- 
sential to the nature of a free state; but this con- 
sists in having no previous restraints upon publi- 
cations, and not in freedom from censure for 
criminal matter when published. Every freeman 
has an undoubted right to lay whatever senti- 
ments he pleases before the public; to forbid this 
is to destroy the freedom of the press; but if he 
publishes what is improper, mischievous, or illegal, 
he must take the consequence of his own temer- 
ity ....A man (says a fine writer on this sub- 
ject) may be allowed to keep poisons in his closet, 
but not publicly vend them as cordials.” 

c) Common sense and native justice teach this and 
it is upheld in law, as is evidenced by libel, 
slander, malicious prosecution, malicious con- 
spiracy, treason by conveyance of intelligence, 
sedition by words, spoken or written. 


References: Andrews, American Law, I, p. 594 
© ff: Blackstone, 4 Com. pp.. 151-153: Cath, .Enc., 
Ei p: SION & ih, “Censorship ; XIV, p. 763 & ff, 
~Toleration’; kent, 2-Com., Pt IV, béct, XXIV, p. 
16 & ff.; Ryan and Millar, The State and the Church, 
Gh, ii; Ruckaby, Moc Phal. «Pt. 1, ‘Ch, VIE, Sect, XII: 


IV. The Right of Liberty of Conscience 


170. The right of liberty of conscience is the right of im- 
munity from external compulsion in following out- 
wardly the dictates of conscience. 
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171. This right is 


1) Natural—because 
a) each man has the natural duty of know- 
ing, loving and serving God and of keep- 
ing the moral law; 
b) and yet each man’s conscience is the prox- 
imate guide for him. 
2) Inalienable—because it arises from an uncondi- 
tional duty of which a person cannot rid himself. 


172. However we must distinguish between an act that is 


harmless and an act or omission of act that is harmful. 

a) When conscience commands or prohibits an act 
that is harmless, then it is wrong to force a person 
to put such an act against his conscience, 

b) When conscience commands an act which is 
harmful or the omission of an act, which 
omission is harmful, there is a conflict between 
this man’s conscience and the reasoned judg- 
ment of upright men that such an action or 
omission is injurious to the good of the commun- 
ity or a direct violation of another’s equal right. 
Public authority may forbid and prevent such 
acts. They are dictated by an unreasonable con- 
science. 

Of this liberty of conscience as part of our American 
heritage, George Washington wrote in a letter: “If 
I could now conceive that the general Government 
might ever be so administered as to render the liberty 
of conscience insecure, I beg you will be persuaded 
that no one would be more zealous than myself to 
establish effectual barriers against the horrors of 
spiritual tyranny and every species of religious per- 
secution. I have often expressed my sentiments that 
every man conducting himself as a good citizen, and 
being accountable to God alone for his religious 
opinion, ought to be protected in worshipping the 
Deity according to the dictates of his own conscience.” 

Again in answer to the letters which the Ursuline 
Sisters of Louisiana addressed to them upon their re- 
spective inaugurations, Presidents Thomas Jefferson 
and James Madison wrote: 

“I have received, Holy Sisters, the letters you have 
written to me wherein you express anxiety for the 
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property vested in your institution by the former 
Government of Louisiana. The principle of the 
Government and Constitution of the United States 
are a sure guarantee to you that it will be 
preserved to you sacred and inviolate, and that 
your constitution will be permitted to govern itself 
according to its own voluntary rules, without inter- 
ference from the civil authorities. Whatever diversity 
of shade may appear in the religious opinions of our 
fellow-citizens, the charitable objects of your institu- 
tion cannot be indifferent to any; and its furtherance 
of the wholesome purposes of society by training up 
its young members in the way they should go, cannot 
fail to insure it the patronage of the Government it 
is under. Be assured it will meet with all the pro- 
tection my office can give it. 

I salute you, Holy Sisters, with friendship and re- 
spect.” (Signed) Thomas Jefferson, President. 

“In a country where all rights, religious as well as 
civic, are protected by the laws, and guaranteed by 
an enlightened public opinion, the best of securities 
exists for the tranquillity and esteem of those whose 
labors are devoted to the conscientious pursuits of 
laudable objects. It remains only, therefore, to insure 
you that however inferior to my predecessor in other 
merit, my dispositions are equally friendly to the task 
of training youth in the paths of virtue, and useful 
knowledge, and that with my thanks for the prayers 
for which I am indebted to the piety of your religious 
community, I offer mine, for the happiness of the mem- 
bers composing it.” (Signed) James Madison, Presi- 
dent. 

173. Hence no man should be forced to submit to any re- 
ligion nor should he be prevented from following his 
own, unless conditions above noted are verified. This. 
however, does not mean that all religions are equally 
true or that one religion is as good as another. God, 
who is truth itself, cannot stand sponsor for contra- 
dictory creeds. (See Ryan and. Millar, The State, Ch. 
Nelly. Ps, 240.) 

Kererences: Kent, 2. Com, Pt IV, Léct. XXIV, 
Pe O4necat Cath, Buc. XV, 763 & ff, “Toleration’” : 
Andrews, Am. Law, I. p. 601; Vermeersch, Tolerance. 
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V. Right to Private Property 


. The right to private property is the right to acquire, 


enjoy and dispose of property, personal or real. 

“Property includes whatever is capable of being ex- 
clusively possessed and enjoyed by man, whether it 
be corporeal or incorporeal, movable, or immovable.” 
—Robinson, El. Law, No. 43. 


This right is natural—because, taking man as he is 
and as he has been historically, the only way man 
can fulfil the individual and social purposes of his 
nature is by possessing private property. We subjoin a 
proof of this assertion. 


Private property is demanded— 


1) By the individual requirements of his nature — 
a) man must not merely secure food and 
clothing and lodging for each day but he 

must “provide against a rainy day.” 

b) from psychology and history it is proved 
that private property is the greatest 
natural incentive to human advancement. 
The four factors that make for and are 
required for progress are— 

i) personal motive for action; 
ii) personal liberty as to activity in 
which to engage; 
iii) definite, personal responsibility ; 
iv) proper rivalry with others. 
These four factors are necessarily linked 
with private property. 


i77. 2) By the social requirements— 


a) by the requirements of domestic life — 
that parents may properly provide for the 
care and education of their children. 

b) by the requirements of social (civic) life: 

i) when ‘a thing is common property, 
nobody takes care of it. 

ii) social life in a State would be a futile. 
worthless thing, degenerating into a 
general state of lethargy or into a 
state where the arm of every man 
would be raised against his brother. 
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178. Hence the statement in Andrews (American Law, I, 


p. 677, Sect. 524) is incorrect : “Property, in the modern 
sense of the right to possess, enjoy and control, dis- 
tinct from actual possession, does not derive its origin 
from nature, although the existence of such rights 
may be said to be conformable to nature.” 

What he may mean, and mean correctly, is 


1. That property right to some individual object 
is not directly from nature. This right 
is an “acquired right” for it presupposes 
some historical fact by which title is ac- 
quired. 

2. That primitive peoples do not recognize all 
the titles to property that civilized folk 
do. Indeed they could not because of the 
manner of their lives. That primitive 
peoples do recognize property rights is 
a known fact of ethnology. (See Mills, 
Prehistoric Religion; Muntsch, Evolu- 
tion and Culture.) 


. Chancellor Kent (2 Com., Lect. XXXIV, p. 317) says 


correctly : “To suppose a state of man prior to the exis- 
tence of any notions of separate property, when all 
things were common, and when men, through the 
world, lived without law or government, in innocence 
and simplicity, it is a mere dream of the imagination. 
The sense of property is inherent in the human breast, 
and the general enlargement and cultivation of that 
sense, from its feeble force in the savage state to its 
full vigor and maturity among polished nations, forms 
a very instructive portion of the history of civil so- 
ciety and government, and the acquisition and enjoy- 
ment of property. It is, to speak correctly, the law 
of his nature; and by obedience to this law, he brings 
all his faculties into exercise, and is enabled to dis- 
play the various and exalted powers of the human 
mind.” 

For these very reasons every truly Socialistic ex- 
periment has failed and carried internally the seed of 
failure. 

N.B. Nine-tenths of what is paraded as Socialism 
is nothing but Social Reform. True scientific Social- 
ism is atheistic and is logically committed to free love 
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and the nationalization of children, all of which tenets 
run counter to the triple basic relations of man and 
the duties and rights consequent thereupon. 


180. This right of private property does not nullify the 


right of Eminent Domain. This is a right of para- 
mount dominion, which enables the government to 
take private property for the public good, “The rule 
im Ammentca is, that . 3)... the private property of 
all persons may be divested wholly or partially, or 
subjected to damage for the public good—just com- 
pensation being made—subject to certain constitu- 
tional limitations against the government and _ pro- 
tection to the individual.”—Andrews, Am. Law, I, p. 
413, sect. 349. 


References: Blackstone, 1 Com., pp. 138 & ff; 2 
Com., pp. 1-14; Lorimer, Institutes, Ch. VII, p. 215 
& > Cath, Enc, lp; 223% i, “Agrarianisin’. Vill, 
Dp. 770 Sotr., ‘Land Tenure”: Xa, -p. 462.208) (Prop- 
erty’; XIV, p. (62 & fi., “Socialism; Kent, 2yCom.,, 
Lect. XXXIV; Rickaby,. Aquinas Ethicus, I, 
p. 53; Rickaby, Moral Philosophy, Pt. II], Ch. VII; 
Andrews, American Law, I, p. 677 & ff., Sect. 524 & 
ff.; Holland, Jurisprudence, pp, 206-214; Holaind, Na- 
tural Law, Lect. VIII; Cronin, Science of Ethics, Vol. 
II, Ch. IV and Ch. VIII; Holaind, Ownership and Na- 
tural Right; Brosnahan, Digest of Lectures on Ethics, 
Lect. XVII, XVIII, pp. 79-88; Muntsch, Evolution 
and Culture, pp. 40 and ff.; Cathrein-Gettelmann. 
Socialism; O’Brien, G., An Essay on Mediaeval Eco- 
nomic Teaching; R. Fullerton, Socialism and the 
Workingman; J. Kelleher, Private Ownership; Mc- 
Donald, W., Some Ethical Aspects on the Social 
Questions. 


VI. The Right of Parent over Child 


181. This right includes the maintenance, protection and 


education of the child (1 Bl. Com., p. 446.) 

This right is natural—because it is founded on the 
natural duty of the parents. “The power of parents 
over their children is derived from the former con- 
sideration, their duty: this authority being given 
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them, partly to enable the parent more effectually to 
perform his duty, and partly as a recompense for 
his care and trouble in the faithful discharge of it.” 
—Il Bl. Com., p. 452. 


182. The natural duty of the parents comprises the main- 


183. 


184. 


tenance, protection and education of the child. That 
the parents have this natural duty is shown thus: 

1. The parents are the free causes of the child’s 
existence and hence they are responsible for the well- 
being of the child. Indeed every free agent is account- 
able for the consequences of his acts, so far as he can 
foresee them, and on him it is incumbent to provide 
that those consequences be not hurtful but beneficial. 

2. The parents have a natural impulse and natural 
fitness for this maintenance, protection and education. 
a) Natural impulse—Parental love urges them on to 

care for their child and a reciprocal love binds the 
child to them. Orphans are recognizably at a 
disadvantage in their upbringing. “The municipal 
laws of all well-regulated states have taken care 
to enforce this duty; though Providence has done 
it more effectually than any laws, by implanting 
in the breast of every parent that natural storge, 
or insuperable degree of affection, which not even 
the deformity of person or mind, not even the 
wickedness, ingratitude and rebellion of children, 
can totally suppress or extinguish.”’—I Bl. Com., 
447 


p. j 

b) Natural fitness—The upbringing of the child re- 
quires love tempered with firmness, interest guided 
by a strong and constant will, unflagging patience, 
the motive of which is love. 

3. Whenever this function of the parent has been 

usurped many evils follow, showing that the usurpa- 
tion is unnatural, e.g. in Sparta. 
1 Bl. Com., p. 447: “The duty of parents to provide for 
the maintenance of their children is a principle of the 
natural law; an obligation, says Puffendorf, laid on 
them not only by nature herself, but by their own 
proper act in bringing them into the world; for they 
would be in the highest manner injurious to their 
issue, if only they gave their children life that they 
might afterwards see them perish.” 
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1 Bl. Com., p. 450: “From the duty of maintenance— 
we may easily pass to that of protection, which is 
also a natural duty, but rather permitted than en- 
joined by any municipal laws: natural in this respect, 
working so strongly as to need rather a check than a 
spur.” 

} Bl ‘Com. p45): “The last duty of parents 
to their children is that of giving them an education 
suitable to their station in life; a duty pointed out by 
reason and of far the greatest importance of any.” 

2 Kent Com., Lect. XXIX: “The education of 
children in a manner suitable to their station and call- 
ing, is another branch of parental duty .... This 
parental duty is strongly and persuasively inculcated 
by writers on natural law.” 

Since therefore the parents have a natural right to 
maintain, protect and educate the child and this right 
is prior to the State: 

1) The State cannot invade this right. Hence 
laws prohibiting private schools or so framed as to 
drive private schools, otherwise competent, to the wall, 
precisely because they are private, are unjust and in- 
vasive of natural right. 

2) The State must protect this right. 

3) Since this right is founded on parental duty, 
which is so important both individually to the child 
and socially to the State, the State has the duty and 
right to enforce its fulfillment. 

In brief the duties and rights of the State with regard 
to education are secondary. 


References: Kent, 2 Com., Lect XXIX; *Hol- 
aind, Natural Law, Lect VII, sect. Z, ppr 186°& £f.; 
Blackstone, 1 Com., p. 446 & ff.; Cath. Enc., V, p. 
295 & ff., “Education;” XI, pp. 478 & ff., “Parents ;” 
Silp. 559, fi. “Sciools | Cronin, Science of Ethics, 
Vol. Il, pp. 486-491. 

VII. Natural Rights and Duties of Marriage. 
“The relation of marriage is founded upon the will of 
God and the nature of man; it is the foundation of 
all true happiness. No legal topic surpasses this in 
importance.”—Parsons on Contracts, Vol. II, Bk. III, 
Chy &, Sect. TV. 
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188. Marriage may be regarded in either of two ways — 


a) as a condition or state—an enduring union of a 
man and woman in community of life for the 
fitting procreation and education of children and 
for mutual love and aid. 

b) as a contract—that act by which the enduring 
union is entered into. 


189. Purpose of Marriage 


190. 


The complete purpose or end of marriage is the 
proper propagation and education of human beings. 
This implies 
1) an enduring union—otherwise there is mere con- 

cubinage and no chance for proper upbringing 
and education of child. 
2) a union based on rational love—otherwise 
a) the union is for the mere satisfaction of 
animal lusts, a state unworthy of man. 
b) the mutual blending of the paternal and 
maternal characteristics, requisite for the 
training of the child, will be wanting. 

Marriage is a primary society, because it is prim- 
ordial, historically and in thought, and, because natur- 
ally evolving into parental society, it is primarily 
essential to the well-being of the race. It is a con- 
tract therefore prior to the State, in fact the ultimate 
basis of the State, which, therefore, the State is bound 
to respect and safeguard. 

“Marriage is the most elemental of social relations. 
As society precedes governments, so the family pre- 
cedes society, and likewise the formative process of 
the family is marriage.’—Andrews, Am. Law I, No. 


476, p. 609. 


191. N.B. Some evolutionists, having without proof as- 


serted the animal-ancestry of man, gratuitously de- 
manded sexual promiscuity as the original condition 
of mankind. This they must logically demand, for if 
historically the marriage condition of primitive man 
shows indissoluble monogamy, their position will be 
in a bad way. We assert, therefore, that original 
sexual promiscuity 

1) is admitted by these authors themselves 
to be without historical proof: “Probably like 
all other social institutions it (the family) has 
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had a slow and irregular evolution. The natural hy- 
pothesis for the earliest relation of the sexes is a 
state of promiscuity. Yet there are no living tribes, 
in which a complete state of promiscuity actually 
exists nor is there any historical record of such a 
state.”—Blackmar & Gillin, Outlines of Sociology, 
Ch. V, p. 113. (See Muntsch, Evolution and Culture.) 

2) is disproved by the marriage conditions which 
prevail among primitives. Westermarck (History of 
Human Marriage, p. 133) says: “But there is not a 
shred of genuine evidence for the notion that promis- 
cuity ever formed a general stage in the history of man- 
kind.” Again (p. 538): “Most anthropologists who 
have written on prehistoric customs believed, indeed, 
that man lived originally in a state of promiscuity, of 
‘communal marriage’; but we have found that this hy- 
pothesis is essentially unscientific.” Again (p. 558), 
“The tie that kept together husband and wife, parents 
and children, was, if not the only, at least the prin- 
cipal factor in the earliest forms of man’s social life.” 
(Note that Westermarck is an evolutionist.) 


192. 2. Marriage is a sacred society because the result of 


193. 


that union is.a human being, who, possessing a ra- 
tional soul is destined to know, love and serve God, 
and possessing an immortal soul is destined to an 
eternity of happiness. Hence marriage is by its very 
nature endowed with a natural sanctity and sacredness 
which connects it with religion. 

“The holiness of the matrimonial state is left en- 
tirely to the ecclesiastical law: the temporal courts 
not having jurisdiction to consider unlawful marriage 
as a sin, but merely as a social inconvenience.’—1 BI. 
Com., p. 433. 


Hence because it is a sacred contract, this contract is 
different and aside from all others. It has ever been 
regarded as such and wherever we meet a condition 
of society in which marriage is no longer considered 
a sacred institution and is no longer contracted with 
accompanying religious rites, we are face to face 
with a debased condition of society. This can be 
proven historically. The more primitive the race the 
purer its morals and the more sacred and indissoluble 
the marriage tie. 
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3. Marriage is a natural society, as is evidenced by 
the physiological and psychological faculties, tenden- 
cies and temperaments by which man and woman are 
fitted and impelled to enter matrimony and thus mu- 
tually complement one another in the constitution of 
a unitary principle of procreation and education and in 
the constitution of a union of mutual love of head and 
of heart. 

Marriage again differs from the other contracts in 
this, that the matter of the contract of matrimony, i.e. 
marital rights, are not within the possession of either 
party prior to the contract but these rights are se- 
cured by the contracting parties when they contract. 
The essentials of the contract of marriage are unity 
and indissolubility. That these are essentials may be 
gathered from the fact that their contraries impede 
or render exceedingly difficult the essential purpose 
of marriage, ie. fitting procreation, education and 
mutual love. 


1) Unity—Marriage is essentially between one man 
and one woman. To this is opposed polyandry and 
polygyny. Both render the upbringing and education 
of the offspring difficult and offend against mutual 
love, thus as Robinson says (El. Law, No. 224) speak- 
ing of alienation of the husband’s affection: “depriving 
her (the wife) of that supreme dominion in his heart 
to which she is both naturally and legally entitled.” 
“The consensus of mankind, jus naturale, jus gentium, 
jus Dei have made the union of one man and one 
woman in family headship the primal law of social 
life, the essential foundation of civilized polity, the 
foundation of purity, perpetuity, progress and happi- 
ness of the race. Man is.a dual unit. The human 
unity is perfected through the human duality. Eadem 
caro vir et uxor: They twain will be one flesh.”—Hon. 
John Randolph Tucker, Address before Va. Bar Asso- 
ciation, 1896, p. 198. (See Cronin, Sc. of Ethics, II, pp- 
419-429; Andrews, Am. Law, I, pp. 607 & ff£.) 

“The primary and most important of the domestic 
relations is that of husband and wife. It has its foun- 
dation in nature, and is the only lawful relation by 
which Providence has permitted the continuance of 
the race."—2 Kent, Com., Lect. XXVI, p. 76. 
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199. 2) Indissolubility—The marriage is permanent dur- 
ing the life of the two contracting parties. Dissolution 
of the marriage-bond and subsequent re-marriage 
frustrates the proper nurture and education of the 
child, lowers the moral standards of the community, 
leads logically to free love and thus inevitably puts 
women in an injurious position. History has this 
written large all over it. Recall that the parents have 
a duty to bring up and educate the child properly. 


200. The following quotation from Mills concerning primi- 
tives is instructive (Prehistoric Religion, p. 528): “In 
an age when new social experiments are in the air, it 
is refreshing to turn to the simple lives of these simple 
people, and see how they solve the sex-problem by a 
direct appeal to the law of nature, which dictates: 

1) the union of one man and one woman; 

2) division of labor as the basis of equality of sex. 

This union is very generally regarded as binding 
for life——divorce is not normally recognized,—and its 
religious character is emphasized by the prayers and 
sacrifices that accompany it, as in the Philippines and 
Borneo.” 

Again (p. xxxvi): “Individual cases are indeed 
reported, and in some cases degeneracy has undoubted- 
ly set in, but these do not affect the general statement, 
that the care of offspring, the sanctity of the marriage- 
tie, the respect for life and liberty, is one of the most 
noticeable features of these peoples. Moreover, if the 
opposite practice is reported from this or that partic- 
ular region, it can nearly always be traced to external 
causes of pressure and persecution, which, by forcing 
an alien culture upon them, has destroyed the sim- 
plicity of their nomadic life.” 

Again (p. xxxv): “Here are the words of a recent 
author, (L. T. Hobhouse) who writes from a purely 
material or “evolutional” point of view: 

‘Marriage is indissoluble among the Andamanese, 
some Papuans of New Guinea, (certain tribes) in 
Sumatra, among the Igorrotes and Italones of the 
Philippines, the Veddas of Ceylon, and in the Romish 
Church.” And,—he might have added—Among the 
aborigines of Malakka, among the Aeta of the Philip- 
pines, among the wild Dayaks of Borneo, among the 
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Toales of Celebes, among many of the American and 
Australian aborigines and among the Negrillos of 
Central Africa.” 
Hence—Marriage is a 
a) Primary society—and so prior to the State. 
b) Natural society—and so each human being has 
a right to enter it and this right comes from 
nature and thus from God. 

c) Natural society with the essential qualities of 
unity and indissolubility. Hence the contract by 
which it is entered into is fixed, i.e. the contracting 
parties have the right to enter or not to enter but they 
have not the right to determine the essentials of the 
contract. 

Of this lack of control over the essentials of this 
contract Andrews (Am. Law I, p. 636, Sect. 533) says 
quoting Maynard v. Hill, 125 U. S. 190: “It was of 
contract (the consent, or engagement) that the rela- 
tion should be established, but being established, the 
power of the parties as to its extent or duration is at 
an end. Their rights under it are determined by the 
will of the sovereign, as evidenced by law.” Yes, and 
the Supreme Lawgiver has set these two essential 
qualities and no inferior lawgiver can gainsay His 
will. (See also Andrews I, p. 631, sect. 530 and ff.) 
Therefore—l. The married parties have the natural 
duty not to contract bigamous unions. It does not 
lie within their power to consent to each other forming 
other unions. 

2. The State has the natural duty not to sanction 
bigamous unions and not to grant divorce a vinculo, 
since such is against the essential qualities of marriage. 

N.B. Divorce a mensa et thoro is allowed and at 
times ought to be granted. 

3. However since marriage has its civil aspects, 
the State can set conditions which will make marriage 
civilly unlawful. 


References: Robinson, El. of Am. Jur., No. 41; 
Robinson, El. Law, Nos. 121, 150, 172, 174, 504: Black- 
stoné, [ Com., pp. 433-445; Cath. Enc., Vol. IX, pp. 
691-698, “Marriage”; 2 Kent, Com., Lect. XXVI, 
MAVEN, SXVIEL; Cronin, Sc. of Ethics, Vol, Il, Ch. 
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XIII, XIV; Andrews, Amer. Law, Vol. II, Ch. 
XXVIII, pp. 604 & ff.; Rickaby, Moral Philosophy, Pt. 
2, Ch. VI; Holaind, Nat. Law, Lect. VI, sect, 2; pp. 
179 & ff.; Rutherforth, Institutes of Natural Law, Bk. 
1, Ch, XX. Ross, IE., iCheistian ethics, Bk. I, Ch. X; 
Chesterton, G.K., The Superstition of Divorce; 
Cooper, J.M., Birth Control; Dav. HI.C., The New 
Morality. 
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Section IX. 


VINDICATION OF RIGHTS 


Since we have “rights,” we have the moral power to 
vindicate those rights, i.e. we have the right to secure 
and sustain our rights. This vindication must, how- 
ever, be in conformity with 
1) the moral law—to which every deliberate act 
of every man must be conformed; 
2) the civil law—to which the actions of those 
who live in a State must be conformed. 
We shall investigate merely the general underly- 
ing principles that ought to guide us in this matter. 


In the process of such vindication we must regard 
(1) the means whereby we secure and protect our 
rights, and (2) the effects of the actions whereby we 
vindicate these rights. 


I. Means 


Being an agent, subject in all one’s deliberate acts to 
moral law, the means one uses to secure one’s rights 
must be morally good or at least morally indifferent. 
An action is 
1) Good—when it is in conformity with the stan- 
dard of morality. 

2) Bad—when it is at variance with the standard 
of morality. 

3) Indifferent—when it is of itself neither in con- 
formity with nor at variance with such standard. 
It simply has no bearing of itself on morality, 
e.g. walking, sleeping, talking, etc. 

N.B. 1. Indifferent actions placed in individual 
concrete cases are either good or bad according to. 
the purpose had in placing them, and the end towards 
which they are directed. 

2. The goodness of an action is dependent on 
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i) the object—what is done must be 
good. 
ii) the circumstances—when and how, to 
whom, why, etc. 
a) Some circumstances intensify the 
act. 
b) Some circumstances change the 
moral character of the act. 
iii) the purpose—or end aimed at. 

To have an act completely good, these three factors 
must be wholly good. If any of the three is evil, then 
the goodness of the act will be vitiated in whole or in 
part accordingly. 

If the object is bad, then only invincible ignorance 
can save the agent from moral wrong-doing. 


Principles 


206. I. If the means are intrinsically good, i.e. good in 


themselves, it is certainly allowed to use them, e.g. 
to bring forward truthful witnesses in a trial. 


207. II. If the means are intrinsically evil, i.e. bad in them- 
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selves, then no matter how good the purpose or ap- 
parently necessary and imperative the end, it is never 
allowed to use such means. Evil can never be done in 
order to secure good. For example, I cannot perjure 
myself in court in order either to save my life even 
when innocent, or to secure my just rights. 

Cronin (Science of Ethics I, p. 100) states this con- 
cisely: “To take a bad means to a bad end is to commit 
two crimes, whilst to take a bad means to a good end 
or a good means to a bad end is qne crime.” 

III. If the means are indifferent, then they borrow 
goodness or badness from the good or evil end which 
the agent proposes to himself. Herein lies the scope 


‘of the much abused proposition: The end justifies the 


means. (It is highly important to recall that justifies 
here represents the Latin justificat, ie. justum facit, 
which means—‘“renders morally good.) The true 
and only tenable meaning of the adage is that the end, 
when morally good, renders morally good all means 
which are in themselves morally indifferent. In other 
words the moral goodness of the end or purpose en- 
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dows with its own moral goodness, means which in 
themselves are morally neither praiseworthy nor 
blameworthy. (Holaind, Lect. X, pp. 270-271; Cath. 
Enecye, II, -p. 87, col,..1.) 


II. Effects of Vindicative Action. 


209. It frequently occurs that one will have a right to a 
certain thing but the question of how to vindicate that 
right is complicated by evil effects foreseen to be in- 
extricably connected with a morally good or indiffer- 
ent act whereby one secures that to which one has a 
right. It is here that the celebrated question of double 
effect comes into play. 


Question of Double Effect. 


2i0. The action whereby I can secure my right, in this 
case has a good effect and an evil effect. The question, 
of great practical moment, concerns itself with the 
morality of positing such an action. The following 
are the main guiding principles. 


Principle I. 


211. An agent is held morally guilty of an evil effect when 
. three conditions are verified— 
1) The agent foresaw the effect at least con- 
fusedly. 
2) The agent was able to refrain from placing 
the action from which the evil effect flowed. 
3) The agent was bound to refrain from plac- 
ing the action from which the evil effect 
flowed. 


Principle II. 


212. When the following conditions are verified, an agent 
may posit an action from which a double effect (one 
good, one evil) follows: 

1) The action is good or indifferent. 
2) The purpose of the agent is good. 
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3) The good effect is not secured by means of 
the bad effect, but flows from the action 
with at least equal immediacy of derivation. 

N.B. This “equal immediacy of derivation” does 
not refer to time but to relation of dependence. 

4) The motive or reason for positing the ac- 
tion must be in proportion to the evil effect. 

In such cases the agent directly wills the good effect, 
and merely permits or suffers the evil effect to occur, 
being powerless to prevent it. 

It often helps to the solution of cases complicated by 
this double effect, to examine whether the action 
would be lawful provided the evil effect were absent, 
e.g. it is lawful for a woman who believes in the in- 
dissolubility of marriage, to get a divorce from a 
worthless man, even though she foresees that he is 
going to re-marry against his conscience. 


In the diagram on the following page, in each case the 
initial action is good or at least indifferent. 

1. Scheme I represents an action, the proximate 
result of which is an evil effect, from which the good 
effect flows. 

Such an action would be wrong, as one can never 
do evil that good may result. 


Scheme I is Morally Bad 


2. Scheme II represents an action, the proximate 
result of which is a good or indifferent effect, from 
which an evil effect flows. 

Such an action is right (morally good) when 
the conditions above noted (No. 212) are verified. 


Scheme II is Morally Good as Explained 


3. Scheme III represents an action which has two 
independent effects. The good effect and the evil 
effect are mutually independent of each other, both 
flowing in independent lines of derivation from the 
action. 

Such an action is right (morally good) when 
conditions above noted are verified. 


Scheme III is Morally Good as Explained 
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Section X. 


CONFLICT OF LAWS 
or 
CONFLICT OF RIGHTS AND DUTIES 


219. In the usual course of legal studies the present sub- 
ject matter, in as much as it is covered by civil law, 
is treated under the title of “Conflict of Laws.” Here, 
however, we approach the material‘in hand under the 
aspect of “Conflict of Rights and Duties.” It is re- 
ductively the same. The conflict of laws is objec- 
tively a conflict between rights and duties, the results 
of law, and vice versa. 

220. Both in my own life as an individual and in the multi- 
form, interlacing activities of community life, my own 
rights and duties and the rights and duties of other 
men frequently conflict. In a given case, the two 
rights or duties are mutually destructive and there- 
fore, one must yield. But which should yield? Here 
we enter upon the question of the conflict of rights 
and duties. (See Robinson, El. of Am. Jur., No. 120.) 

221. There can be no real objective conflict of rights and 
duties. The proof of this is derived from the fact 
that every right or duty is derived ultimately from 
the Natural Law. Right or duty is a sequel of law 
and law is law in so far as it is in conformity with 
Natural Law. (See Section VI, Nos. 103-124.) 
Certainly Natural Law, (which is nothing more than 
the will of God) cannot give two contradictory rights, 
since this would be to give both persons an inviolable 
power, one of which inviolable powers would necessa- 
rily be violated. For a like reason the Natural Law 
cannot impose two contradictory duties. Each would 
be morally inviolable and yet one would necessarily 
be violated. Therefore the conflict of rights and 
duties is only apparent. 
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N.B. Dicey “Conflict of Laws” (Introduction, pp. 
12-13) says: “The defect, however, of the names is that 
the supposed “conflict” is fictitious and never takes 
place .... The term conflict of laws has been de- 
fended on the ground of its applicability, not to any 
collision between the laws themselves, but to con- 
flict in the mind of a judge on the question which of 
two systems of law should govern a given case. This 
suggestion gives, however, a forced and new sense to 
a received expression.” 

The inaccuracy of expression could be obviated by 
insisting on “the apparent conflict of laws.” 


It is to be noted carefully that we do not by any 
means forget that in a State apparent conflict of 
rights and duties must frequently be adjudicated in 
court. This conflict is the subject of treatment in 
“Conflict of Laws.” Our analysis goes beyond and 
searches for the main principles which ought to guide 
legislators, judges (especially in courts of equity) 
and lawyers alike, in their various spheres of activity. 


224, Again it might be well to recall that insane persons 


and children below the age of reason have the essen- 
tial rights of man, since such essential rights cling 
to personality and not to the condition of the person. 
“If a person be deprived of the use of reason and there- 
fore incapable of performing acts perfectly human, 
that human being is debarred from the exercise of 
rights and exempt from the fulfilment of duties, 
which require the use of reason, but the rights remain 
rooted in personality; they are merely in abeyance 
with regard to their exercise, so far as the person thus 
incapacitated is concerned.”—Holaind, Natural Law 
and Legal Practice, Lect. X, pp. 269-270. 

This position is recognized by civil law in so far 
that even unborn infants have rights, especially re- 
garding personal security and property. (See Bl. 1. Com. 
pp. 129-130; Robinson, Fl. of Am. Law. No. 31; Hol- 
land, Jurisprudence, Ch. VIII, p. 95; Markby, Fl. 
Law, Nos. 131-134; Robinson, El. of Am. Jur., No. 17. 
Compare Section IX, Nos. 162-166.) 

N.B. That science which treats of the conflict of 
rights and duties is commonly called Casuistry. 
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Principles for Apparent Conflict of Rights. 
I 


225. Examine the rights and their limitations. The appar- 


226. 
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ent conflict often arises because one right or both 
rights, considered in themselves, are improperly 
understood. 

The following from Cronin (Science of Ethics I, p. 
662) is noteworthy: “Limitation means that one right 
can limit the exercise of another, that in the exercise 
of a right we are not free to disregard the counter- 
claims of others. We must conceive the moral laws 
from which rights spring as making up one organic 
system, just as the parts of the body make one or- 
ganic bodily system. And just as the functions of 
one part of an organism limit the functions of others— 
so due regard must be had in exercising any right, 
or in following any law, to the whole system of rights 
and laws that regulate human conduct. Thus the law 
which gives a man power to keep for himself what 
he produces is limited and conditioned by other laws. 
such as the law of charity, which binds a man to help 
his neighbor. Also, the right of one man to liberty 
in the use of his faculties is limited by the right of 
another man to the same. The extent of a man’s 
rights depends largely upon this property of limita- 
tion.” 

Dicey (Conflict of Laws, p. 56, Gen. Principle No. 
V.) enunciates this principle in as far as it bears on 
civil law: “The nature of a right acquired under the 
law of any civilized country must be determined in 
accordance with the law under which it is acquired.” 


i, 


In certain circumstances the exercise or actuation of 
a right is suspended, though the right remains. 


Ti. 


Every right is limited by a duty, general or particular, 
from which it springs, and in case of apparent con- 
flict, the right that is founded on a higher duty is the 
right that should prevail. 


228. 


229. 


230. 


231. 


232. 


233. 


234. 


Za0: 


CONFLICT OF RIGHTS AND DUTIES 113 


TV. 
An inalienable right cannot be validly resigned, but 
if its actual exercise be not imperative, it must be 
suspended whenever more evil than good would result 
from the act. 


V. 
An inalienable right of itself prevails over an alienable 
right. 


VI. 


A clearly defined natural right prevails over a right 
from positive law. 


Vil. 
A right clearly defined by positive law prevails over a 
vaguely defined natural right. 


N.B. These principles are very general, yet to lay 
down more detailed principles, which suffer no excep- 
tions, is practically impossible. 


Principles for Conflict of Duties. 


I. 


Negative duties cannot conflict with negative duties. 
I, 


Since the law that is higher and more necessary to 
the common good must prevail, duties derived from 
such a law must prevail over duties derived from 
lesser laws. Hence— 
Natural duties prevail over positive; 
Negative duties prevail over affirmative; 
Universal duties prevail over particular; 
Duties of justice prevail over duties of charity. 
(See Holaind, pp. 280-286.) 


ETT. 


Duties which are concerned with matter that is nobler, 
more necessary or more universal are to prevail over 
others, e.g. duties towards my soul over duties to- 
wards my body; duties as regards the community 
over duties that regard an individual. 
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N.B. A duty is said to be “more universal” if it 
is the correlative of a right which exists in a greater 
number of persons or which is connected with the 
welfare of a greater number of persons. 


LWA 


Duties towards persons to whom we are bound by 
close ties are to prevail over duties towards others, 
e.g. duties towards God over duties towards men; 
duties towards parents over duties towards strangers. 


N.B. If, however, the duties in such cases are 
affirmative, the fulfilment of such duties ought to be 
deferred, when there is need of complying with a 
negative duty or a duty with regard to another. 


However, in all these cases further complications may 
set in and thus render decision in a definite case-a 
matter of extreme nicety. In instances of conflict 
of rights and duties, a judicial poise of mind, that is, 
a power of detached judgment, is demanded. 

The following from Burlamaqui (Vol. I, Pt. II, Ch. IV, 
Sect. XXII) expresses the fundamental idea: “The 
general principle to judge rightly of this subordina- 
tion is that the stronger obligation ought always to 
prevail over the weaker. But to know afterwards 
which is the stronger obligation, we have only to 
attend to the very nature of our duties, and their 
different degrees of necessity and utility; for this 1s 
the right way to know in that case the will of God.” 
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Section XI. 
JUSTICE 


239. Since “the notion of justice is founded in the objective 
order of rights and duties” (Brosnahan, Digests, p. 57) 
and since rights and’ duties are the effect of law, Juris- 
prudence necessarily concerns itself with the analysis 
of the concept of justice. In other words since law 
has as its purpose to protect and* harmonize ante- 
cedent natural rights and to create further rights in 
the subjects, its purpose is to “establish justice,” 
(Preamble of Constitution) and so a treatise on law 
must be devoted in part to the question of justice. 

“For man when perfected, is the best of animals, 
but when separated from law and justice, he is the 
worst of all; since armed injustice is the more danger- 
ous and he is equipped at birth with the arms of in- 
telligence and with moral qualities which he may yet 
use for the worst ends. Wherefore if he have not 
virtue, he is the most unholy and most savage of 
animals, and the most full of lust and gluttony. But 
justice is the bond of men in states, and the adminis- 
tration of justice, which is the determination of what 
is just, is the principle of order in political society.” 
—Aristotle, Politics, Bk. I, Ch. 2 (Jowett’s translation). 

240. Justice may be regarded 
a) as a virtue—ie. as an abiding, internal principle 

of right action. 


N.B. “From the ethical standpoint, virtue is a habit 
that a man has got of doing moral good, or doing that 
which befits his rational nature to do; vice is a habit 
of doing moral evil.”—Rickaby, Moral Philosophy, 
Pe chy VY. Sect Er, 

Justice is one of the four cardinal (or hinging) vir- 
tues, about which the whole rational life of man should 
swing. The three others are Prudence, Temperance 
and Fortitude. 
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b) as the object of this virtue, e.g. “to do justice.” 
(In this sense it is quite synonymous with “right” 
in the third sense mentioned in Sect. VII, No. 
126.) 

In this present section we shall consider justice as a 

virtue. So understood it is divided into justice 

1) asa general virtue—the aggregation of all virtues 
by reason of which all the actions of a man are 
squared with law and he himself is rendered just. 
Thus we speak of a thoroughly good man as “a 
just man.” 

N.B. This idea is brought out in the theological no- 

tion of “justification.” 

2) as a special virtue—the constant and permanent 

determination to give each one his due. 

“Justitia est constans et perpetua voluntas ius suum 

cuique tribuendi.”—Ulpian, Institutes, I, 1. 

It is justice as a special virtue that forms the subject 

matter of this section. 

“The proper object of justice in its place among virtues 

is to direct a man in his dealings with another. For 

justice involves a certain equality, as the name itself 
shows; for the things that are equalized are said to be 
adjusted (justari); and equality is a relation of one 
thing with another. Other virtues perfect a man only 
in what is his own private concern. They regard the 
agent and the agent exclusively, in the rectitude of 
conduct which they determine and aim at as their 
object; but justice fixes its rectitude of conduct in 
reference to some one else—even passing over the 
agent. That is called just in our doings which is in 
some sort of equality corresponding to something 
else, as in the instance of wages corresponding to 
work done.”—St. Thomas Aquinas, 2-2-57-1. (Cited by 

Rickaby, Aquinas Ethicus II, pp. 7-8.) 

N.B. This aspect of equality is well expressed in 
the current phrases: “I’ll get square with you;” “Now 
we're square;”’ “That isn’t square.” 

“The fundamental notion of justice is some sort of 
equality. Equality presupposes two terms, physically 
distinct, or capable of existing separately, one from 
the other.”—Rickaby, Moral Philosophy, Pt. I, Ch. V, 
Sect. IX, No. 1. 
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Hence where there is lack of “otherness,” there can 
be no justice—e.g. strictly I cannot be just to myself. 


246, Justice, having for its function, to bring about this 
equality cf correct relations between man and man, 
according to the various relations to be observed, 
there will be various divisions of justice. 

1) Relation of individual to individual—regulated by 
commutative justice, . 

2) Relation of the State to individuals—regulated by 
distributive justice. 

3) Relation of individuals to the State—regulated by 
legal or social justice. 


247. Scheme 


Distributive 


Commutative 


Citizen eee eS Citizen 





I. Commutative Justice 


248. Commutative justice—the constant and permanent de- 


termination of an individual to give to each individual 
his due. 


249. Purpose of commutative justice—the proper adjust- 
ment or equalizing of the interacting activities of all 
individuals so that each has his due as an individual. 


250. Matter of commutative justice—property, both per- 
sonal and real, endowments of body and soul. 

“The subject-matter of justice is exterior conduct, 

inasmuch as the conduct itself, or the thing that we 
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make use of therein, is proportioned to another person, 
to whom we have relations of justice. Now that is 
said to be every person’s own which is due to him 
on the principle of proportionate equality, and there- 
fore the proper act of justice is nothing else than to 
render to every one his own.”—St. Thomas Aquinas, 


2-2-58-11. 


Subject of commutative justice—every person in so 
far as he is an individual. 

Recalling the division of person into natural and 
artificial (Sect. VII, No. 129) we find that the 
subject of this justice is 
1) two natural persons, 

2) two artificial persons, e.g. two independent States, 
two independent firms or corporations or societies. 

3) natural person and an artificial person, and speci- 
fically a State and a citizen in other than his 
citizen’s rights and duties—e.g. a New York con- 
tractor and the State of New York. 


Violation of commutative justice—invasion of real or 
personal property rights, wrongs against rights of 
personal security, personal liberty, family rights. 

N.B. It is important to note that violation of com- 
mutative justice entails in conscience restitution, i.e. 
the restoration of stolen property or its equivalent, or 
the reimbursement for damage caused. 


Equality in commutative justice—the equality herein 
regarded is the equality of thing with thing, “In 
exchanges (in commutationibus) ... we must equalize 
thing to thing, so that whatever excess one party gets, 
over and above that which is his own, of what be- 
longs to another, so much exactly he should restore 
to the party to whom it belongs.”’—St. Thomas 
Aquinas, 2-2-61-2. 


Commutative justice, while at the very basis of a 
great part of law, is especially in evidence in Quasi 
Contracts. This is well presented by Ames (The 
History of Assumpsit, 2 Harv. L.R. 1, 53, p. 664: “The 
equitable principle which lies at the foundation of 
the great bulk of Quasi Contracts, namely that one 
person shall not unjustly enrich himself at the expense 
of another, has established itself very gradually in 
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the Common Law .... The most fruitful mani- 
festations of this doctrine in the early law are to be 
found in the action of Account.” 

(See quotations from Story in Sect. IV, No. 68.) 


II. Distributive Justice 


. Distributive justice—the constant and permanent de- 


termination of the State to give to each subject his 
due. (It is to be carefully noted that by “the State” 
we mean the community as a whole, here regarded as 
functioning through its authorized officials.) 


Purpose of distributive justice—a fair distribution of 
the common goods, in amount and kind varying ac- 
cording to the merits or demerits of the citizens of 
that community. (See Andrews, Amer. Law, Vol. II, 
p. L157.) 


. Matter of distributive justice—public emoluments and 


honors, public burdens of taxes, service, etc., equality 
of protection before law, etc. 


. Subject of distributive justice—this virtue belongs to 


the public official in general, eg. the President or 
King, Governor, State and City officials, judiciaries, 
etc. 498 LR 

Distributive justice is that which “we adore in the 
great Governor of the Universe, saying that He is 
‘just in all His works’ even though we understand 
them not.”—Rickaby, Moral Philosophy, Pt. I, Ch. V, 
Sec. IX, No. 4. 

“Justice is not derived from the king, as from his 
free gift; but he is the steward of the public, to dis- 
pense it to whom it is due. He is not the spring, but 
the reservoir, from whence right and equity are con- 
ducted, by a thousand channels, to every individual.” 
—1l Bl. Com., p. 266. 


259. Violation—favoritism, partiality, official negligence, 


oppression, extortion. 

N.B. Some authors treat this matter of distributive 
justice under the subtitles of remunerative and vin: 
dicative justice. (See Section III, Nos. 46-60.) 
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260. Equality in distributive justice—the equality herein 


263. 


264. 


265. 


266. 


regarded is not the equality of thing to thing, but an 
equality of proportion between things and persons, so 
that in the proportion by which one person exceeds 
another in meritoriousness regarding services (ren- 
dered or expected) to the commonwealth, in that pro- 
portion are the public emoluments given him. So 
too the burdens of public service should be graded 
to the capacity of service resident in the citizens. 
(See Lorimer, Institutes, Bk. II, Ch. IV, pp. 409-419.) 


III. Legal Justice 


. Legal or Social justice—the constant and enduring de- 


termination of the citizens to give the State its due. 

N.B. This is called social justice because it looks 
to the adjustment of the subject’s actions with a view 
to the common or social good. It is called legal justice 


_ because it is fulfilled by observance of the laws (leges). 
262. 


Purpose of legal justice—the proper adjustment of the 
citizen’s activities in so far as they touch upon the 
common good. Legal justice “directs men immedi- 
ately to the good of the commonwealth.”—St. Thomas 
Aquinas, 2-2-58-7. 


Matter of legal justice—the acts of the subjects of the 
State in so far as these bear upon the public weal 
and public peace. 


Subject of legal justice—each individual citizen in so 
far as he is a subject of the State. 

N.B. There is a large portion of a citizen’s life 
and activity that does not and cannot lie within the 
scope of civil law. 


Violation—disobedience to civil law, shirking of social 
burdens, compounding offences, misprision of felony, 
bribery, perjury, falsifying of records, etc. 


Equality in legal justice—as in the case of its correla- 
tive, distributive justice, so in legal justice the equality 
regarded is that of proportion, i.e. not that each in- 
dividual citizen render an identical amount of obedi- 
ence to exactly the same number of laws, but that 
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each citizen render full obedience to all the laws that 
pertain to him. 


267. In many practical cases it is a difficult, and yet an 


important question to decide whether a given offence 
was against commutative justice or against either dis- 
tributive or legal justice. The practical moment of 
the question consists in this, that restitution is due 
in the case of violation of commutative justice; in 
other cases it is not due. 


“All Men Are Created Equal.” 


268. Since our republic is founded on the assertion that 


269. 


“all men are created equal” and since “We, the People 
of the United States, in order to form a more perfect 
union, establish justice ..... do ordain and establish 
this Constitution for the United States of America,” 
it is quite necessary to find out the exact truth con- 
tained in the phrase “all men are created equal,” in 
order that justice may be rightly established. 


I. Equality of Men 


1) Equality in the basic qualities of their common 
nature. 

2) Equality now in vocation to a destined dignity 
in a life to come, conferred as reward for moral good- 
ness in this life. 

3) Equality in those rights and duties which flow 
immediately from nature, ie. in natural rights and 
duties. 

N.B. Nos. 1, 2 and 3 can be summed up as “the 
specific equality of man.” 

4) Equality in an “equality before the law,” since 
civil law is framed to protect rights. 


270. Confirmatory Citations. 


“There shall be no difference of persons, you 


_ Shall hear the little as well as the great: neither shall 


you respect any man’s person, because it is the judg- 
ment of God.”—Words of Moses in Deuteronomy, Ch. 
I, 17, with which he charged the judges in Israel. 
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“The essential privilege of law is to defend the 
canon of its equality—namely, that all must have 
equal treatment by the law, as the broad inevitable 
resultant right of free citizenship. When every citizen 
can truly feel that the law can be appealed to as his 
friend, then strength and healing come into the body 
politic, and the function of law, even on the every-day 
level of individual disputes and of differences between 
man and man, adds to the healthy sense of inde- 
pendence which is the essential of progress. But 
whenever men, decent men, not rebels or criminals, 
cower beneath the law, being afraid of its inequality, 
saying to themselves ‘the world is not my friend, nor 
the world’s law,’ then they become the starved 
apothecaries of society and are tempted to meannesses 
and evil ways. And that society is rotten where one 
citizen as against another can overpower him or under- 
mine him by law wielded with an uneven hand. Only 
the blind, the cruel, or the unjust in heart can wink the 
eye at this unnameable curse.’”—Lord Shaw of Dun- 
fermline, The Law of the Kinsmen, Address I, pp. 
110-111. 

“Equal protection of the law or equality before the 
law is essential to any legal system. In municipal 
law it is the alternative to an unguarded tyranny of 
magistrates. In the law of nations it is the necessary 
consequence of the denial of universal empire, and of 
the claim of separate states to live together in an 
international society controlled by law. An equality 
of capacity for rights, on the other hand, is a postulate 
by no means essential to the rule of law. Within 
reasonable limitations it is commonly regarded as a 
desideratum, as an ideal toward which the law should 
seek to develop, assuming that there is a certain homo- 
geneity of characteristics among the persons included 
in the number of its subjects.”—-Dickinson, The Equal- 
ity of States in International Law, Ch. I, pp. 4-5. 
“The germ of this great element of true liberty and 
equality is seen in the pledges of the King in Magna 
Charta: ‘We will not set forth against any freeman, 
nor send against him, unless by the lawful judgment 
of his peers and by the law of the land. To no one 
will we sell, to no one will we refuse or delay right 
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or justice.’”—Semple, American Liberty, Ch. 2, p. 113. 
Fifth Amendment to Constitution: ‘‘No person... 
shall ... be deprived of life, liberty, or property, with- 
out due process of law; nor shall private property be 
taken for public use without just compensation.” 
Fourteenth Amendment: “No State shall make or en- 
force any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty or prop- 
erty, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of 
the law.” 

“No man in this country is so high that he is above 
the law. No officer of the law may set that law at 
defiance with impunity. All the officers of govern- 
ment from the highest to the lowest are creations of 
the law and are bound to obey it.”—Justice Miller, 
U. S. v. Lee (16 Otto, p. 220). 

Pollock (First Book of Jur., Ch. 2, p. 41) says: “The 
law cannot make all men equal, but they are equal 
before the law in the sense that their rights are equally 
the subject of protection and their duties of enforce- 
ment.” (see 1 BI, Com., p. 141.) 

“Our fundamental law recognized no class, no group, 
no section. There must be none in legislation or ad- 
ministration.”’—Pres. Harding’s Inaugural Address. 
This whole position is thus summed up by Cronin 
(Science of Ethics II, p. 82) : “From this it will be seen 
that in the order of nature the law of justice is a law 
of equality, that all men are possessed of equal rights, 
in the sense that they all have the same final end, and 
the rights of men are determined by that end. In the 
order of nature, and considering men as human beings 
only, as persons, and apart.from other conditions to 
be mentioned presently, the rights of men are equal. 
As a person, no man is a means to another, the end 
of all being the same. Human beings, as human beings, 
are all possessed of equal initial rights.” 

Men therefore are equal in their specific nature. “They 
are all equally men.’ This equality in the common pos- 
session of the same nature, gives them an equality of 
initial rights, which is a far different thing from an 
equality of initial gifts. (See Rickaby, Mor. Phil., Pt. 
eT Glia VW, sSeCt. Ee) 
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II. Inequality of Men 


1) re inequality in strength of body, mind and 
will. 
2) Inequality in lack of independence, since 
a) by nature the child is subject to the parent; 
b) by natural propensity, a man enters civil 
society and is subject to its rulers; 
c) by contract man is often in the state of 
servant towards a master. 
3) Inequality in property either personal or real, and 
wegebly so, because of the inequality mentioned 
in No.1. 


279. Just as in an equilibrium of the physical world it is 


not necessary that all the interacting bodies possess 
the same force but that different forces be harmonized, 
so in the moral order to secure equilibrium, i.e. social 
peace, it is not requisite that all have the same things, 
but that each man unmolestedly possess what is his 
own. Besides this equality of things, there is an 
equality of persons which consists in this, that each 
man is aS man independent of others, in as much as he 
iS SUi iuris, 


280, “But 4£, onthe other hand’. 9). he-«slronld ‘see: it, 


or feel it, to be beyond all rational question that, for 
reasons which may possibly be hidden from us for- 
ever, but which we are not the less bound to believe 
are in accordance with the scheme of absolute justice, 
God has distributed His gifts to His creatures very 
unequally, then this distribution being, as I have said. 
that which is the object of the science of jurispru- 
dence to carry into its minutest consequences, liberty 
will be saved—the fullest and freest exercise of his 
faculties, such as they are, will have been secured to 
every man—but the attainment of equality, in the 
absolute sense, will be finally and forever excluded 
from the objects of jurisprudence.’—Lorimer, Insti- 
tutes, Bk. II, Ch. IV, p. 404. Again (Institutes, Bk. 
II, Ch. IV, pp. 407-408) : “In other words, the duty of 
the practical jurist, whether legislator or judge, will 
be to see, not that all men are equal, but that those 
who are equal have equal shares, and that those who 
are unequal shall have unequal shares proportioned 
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to their inequality. His function will be to assign to 
the inaequales the inaequalia.” Again (Bk. 1, Ch. VII, 
Sect. 3, p. 241) Lorimer says: “The equality which my 
neighbor can righteously demand, or which I can 
righteously concede to him, is an equality not of 
powers and rights, but of their recognition.” 

281. Hence Hobbes’ assertion, found in his Leviathan, 
Vol. Il, p...7, 16 meorrect if taken as a general 
statement: “All men among themselves are by nature 
equal; the inequality we now discern hath its spring 
from the civil law.” 
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Section XII. 
THE GENETIC ORIGIN OF LAW 


282. Intimately interwoven with the whole question of 
law and its juridical origin (see Section VI), is the 
question of the genetic origin of law, i.e. the investi- 
gation of the origin of civil authority, from which all 
civil (municipal) law issues. To ask the question: 
“What is the ultimate source of civil law?” is the same 
as to ask: “Whence does civil authority come?” 

283. Pollock (First Book of Jurisprudence, Ch. J, p.. 4) 
speaking of the question, “What is Law”, says: “In 
fact, a complete answer to this question is not pos- 
sible unless and until we have a complete theory of 
the nature and functions of human society.” 

Burlamaqui (The Principles of Nat. & Pol. Law, Vol. 
Et. 1, Ch. VE, Sect, Vi) says "that the 1deavot ol- 
ligation present in law leads us “to inquire more partic- 
ularly into the natural foundation of empire or sove- 
reignty; or, which amounts to the same thing, what is 
it that confers or constitutes a right of laying an 
obligation on another person, and of requiring his sub- 
mission and obedience.” 


284. Importance. There are few questions so clamorous 
for correct solution, few doctrines so fraught with 
tremendous civil consequences as the present one. In 
strict accord with one’s views on the derivation of 
civil authority will vary one’s respect for and sub- 
mission to that same authority. Civil obedience is 
grounded thereon; patriotism and loyalty is condi- 
tioned thereby. 


Civil Society or State 


285. Society in general is an enduring union of two or 
more for a common good attainable by co-operative 


activity. 
126 
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The end in view is a common good and it is to be 
sought by co-operative activity. Mere co-existence in 
the same place or mere identity of purpose is not 
sufficient. The end must be known and willed and 
sought precisely as common to all. 


286. Every society may be looked at 

a) Materially—i.e. the subjects or persons who make 
up the society, e.g. who are the State of New 
York? 

b) Formally—i.e. the subjects or persons looked on 
precisely as united, e.g. what is the State of 
New York? 

287. A society is either 

a) Pactitious or Voluntary—when its nature and 
purpose is fixed by man, e.g. business firms, 
literary societies, athletic clubs. 

b) Natural—when its nature and purpose is fixed 
by God the Author of Nature. There are three 
natural societies: 

1. Domestic society—which includes conjugal 
and parental society; 
2. Civil society; 
3. Religious society. 
We are to consider here civil society. 


288. Civil Society is an enduring union of men for the 
common good of public peace and prosperity, attain- 
able by co-operative activity. 


289. Authority—the right to impose something. 

a) Intellectual authority—the right of a witness to 
truth to impose belief. 

Here the superior knowledge of another con- 
joined with his truthfulness is the ground for in- 
tellectual submission in the listener. 

b) Moral authority—the right to direct effectively 
the members of a community to its proper and 
specific end. 

Here the superior moral power in one is the 
ground for volitional submission in the other, Au- 
thority is resident in every kind of society, natural 
(domestic, civil and religious) or artificial. In so 
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far as such authority resides in the State, it is 
called civil authority. 


Civil authority is the right of the civil ruler to direct 
effectively subjects of a State to promote, by the co- 
operative efforts of their external actions, the public 
peace and prosperity. : 

This right of “effective direction” consists in the 
moral power to oblige, ie. place obligaton on the 
subjects through laws, and, consequent upon failure 
to observe said laws, to impose sanctions on the sub- 
ject. 


. Sovereignty is the right of the supreme civil ruler to 


direct effectively subjects of a State to promote, by 
the co-operative efforts of their external actions, the 
public peace and prosperity. 


Government is the organ of authority. 


Origin of Civil Authority 


. As has been frequently asserted throughout the pres- 


ent treatise, civil authority comes from God, i.e. the 
authority vested in a community for its preservation 
and progress is derived immediately from God. 


Proof 


Civil authority comes immediately from God. 

(Major) If civil society is natural to man and if 
civil authority is necessary for civil society, civil 
authority comes from God. 

(Minor) But—Civil society is natural to man and 
civil authority is necessary for civil society. 

(Conclusion) Therefore—Civil authority comes 
from God. 

Proof of Major Proposition. The fitness, inclina- 
tion and need of man for civil society is imbedded in 
his nature, which nature is from God. This God-given 
nature functioning normally brings civil society into 
existence, which existence is impossible without 
authority. But’he who wills a thing, also wills in 
the same act*the means necessary to attain it. There- 
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fore God who wills society by creating a socially- 
tending nature, also wills authority. 


Man’s Social 


Society Authority 


Nature 





Authority in the State thus comes as a natural re- 
sultant from the God-given nature of man. Since God 
freely created this given nature, implanting therein 
social instincts, which cannot be actuated success- 
fully without authority, He confers on men socially 
united that prerogative, viz. authority, without which 
His intentions and plans, i.e. the social union of man, 
could never be attained. Authority is therefore from 
God as an essential requisite to mankind. 

Suarez (De Legibus, lib. III, c. 3, n. 5) succinctly 
outlines the manner of derivation from God: “This 
power [civil authority] is granted by God, not through 
act or concession distinct from creation, since such 
a concession would have to be made known by revela- 
tion, which is clearly not the case. Besides under 
such conditions this power of jurisdiction would not 
be a natural power. It is given, therefore, as one of 
the properties consequent to nature, i.e. by means 
of a dictate of reason declarative of the fact that God 
has made sufficient provisions for the human race and 
consequently has given it whatever power is neces- 
sary for its conservation and proper government.” 

“This authority, considered in itself and apart from 
the human vehicle in which it is placed, comes imme- 
diately from God and hence within its proper sphere, 
it imposes upon the conscience of the subjects the 
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oe obedience.’—Catholic Encyclopedia, V, p. 564, 
él, 1: 

Proof of Minor Proposition (See present Section, 
Nos. 310 and ff.) 
This truth, known thus and proved from reason is 
frequently inculcated in the Bible. (See Sect. VII, 
No. 110; also Ryan and Millar, The State, Chap. II, 
p. 62 and ff. 


Confirmatory Citations: 


Burlamaqui (The Principles of Nat. and Pol. Law, 

Vol, Ti Pt. I Ch. Vi, Sect: VIl1)=“And indeed tight 
reason having made it plainly appear, after the multi- 
plication of mankind, that the establishment of civil 
societies and of a supreme authority was absolutely 
necessary for the order, tranquillity, and preservation 
of the species, it is as convincing a proof, that this 
institution is agreeable to the design of Providence, 
as if God Himself had declared it to mankind by a 
positive revelation. And, since God is essentially fond 
of order, he is doubtless willing that there should be 
a supreme authority upon earth, which alone is cap- 
able of procuring and supporting that order amongst 
mankind, by enforcing the observance of the laws of 
nature.” 
“Man, as man, has no claim upon my obedience. Only 
to the law of Right, speaking through human minis- 
ters, is my obedience due.”—Lilly, Right and Wrong, 
Che. Vepy iZ2; 

Kinkead (Jurisprudence, Law and Ethics, p. 142): 
“Tt is no slight matter to consider the origin of 
governments. For our purpose it is sufficient to as- 
sume that they have always existed. It must be 
granted, too, that governments are God’s institutions. 
Existing government—the Roman—was recognized in 
the scriptural doctrine of St. Paul in which it was en- 
joined that every man must submit himself to the 
authorities of the government because all authority 
comes from God.” 

It is to be carefully noted that this derivation of 
authority from God supposes no positive interven- 
tion of God to found the State, no revelation from 
heaven, no theocracy. It comes as a natural resultant. 
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299, Hence—“The divine right of kings” is 


a) Incorrect—if it is meant that God gives the power 
directly and immediately to the king or supreme 
civil ruler, without any intervention on the part 
of the people. It would thus indicate that the 
supreme office-holder owes his office-holding to 
God. In such wise it has been understood in 
history. “The simple fact of the matter is that 
the doctrine, in the sense in which such writers 
understand it, was never heard of until after the 
Reformation and then only in Protestant Coun- 
tries.”—Millar, S.J., in “America” Jan. 25, 1919, 
p. 387, col. 1. (We are not here dealing with the 
unusual condition of the Jewish nation in the 
days of the kings, appointed as such by God.) 


300. b) Correct—the power which kings or rulers have 


is from God. It is by divine right that there be 
authority in civil society and some to govern 
therein, but no one man in particular possesses 
authority by divine right. Civil authority as such 
is from God. The fact that it takes this form or 
that form (monarchical, aristocratic, democratic) 
and is exercised by this or that person is due to 
the free consent of the people. (See Ryan and 
Millar, The State, Ch. II, p. 26 and ff.) 

N.B. Because of the incorrect sense historically given 

to this phrase, it were best to avoid it. 


. Burlamaqui (Principles, Vol. II, Pt. I, Ch. VI, Sec. X): 


“When therefore we give to sovereigns the title of 
God’s vice gerents upon earth, this does not imply, 
that they derive their authority immediately from 
God; but it signifies only, that by means of the power 
lodged in their hands and with which the people have 
invested them, they maintain, agreeably to the views 
of the Deity, both order and peace, and thus procure 
the felicity of mankind.” 

Again (Sec. XI): “But if these magnificent titles add 
a considerable lustre to sovereignty, and render it more 
respectable, they afford likewise, at the same time, 
an excellent lesson to princes. For they cannot de- 
serve the title of God’s vicegerents upon earth, but 
in as much as they make use of their authority pur- 
suant to the views and purposes, for which they were 
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entrusted with it, and agreeably to the intention of 
the Deity, that is, for the happiness of the people, bv 
using all their endeavors to inspire them with virtu- 
ous principles.” 

Again (Sec. XII): “This, without doubt, is sufficient 
to make us look upon the original of government, as 
sacred, and to induce subjects to show submission and 
respect to the person of the sovereign.” 


302. Civil authority is not unlimited, 
I. It is subordinated to natural and revealed law. 


ie 


From its derivation—coming as it does from 
God, civil authority is under God’s jurisdic- 
tion and has that scope and only that scope 
intended by Him. 

“Man, considered as a creature, must 
necessarily be subject to the laws of his 
Creator, for he is entirely a dependeut being 
.... And consequently, as man depends ab- 
solutely upon his Maker for everything, it 
is necessary that he should, in all points, con- 
form to his Maker’s will.”—1 Bl. Com., p. 39. 

“For since it is certain, that God could 
never entrust princes with supreme authority, 
but for the good of society in general, as 
well as of the individuals, the exercise of 
this power must necessarily be limited by the 
very intention, which the Deity had in con- 
ferring it on the sovereign; in so much that 
the people would still have the same right 
of refusing to obey a prince, who, instead of 
concurring with the views of the Deity, 
would on the contrary endeavor to cross and 
defeat them, by rendering his people miser- 
able.” — Burlamaqui, Principles of Nat. and 
Pol. Law, Vol. Wl, Chy Vi, Sec. XxX. 

Civil Authority is a prerogative of men so- 
cially-united. But men socially-united are 
subject to moral law. Socially-united into 
the State, they are no more licensed to behave 
irrationally than the private individual. 

These limitations have been partially enum- 
erated and discussed in Section VIII. Un- 
fortunately Blackstone, following the Tory 


S002 UT. 
State, which is public peace and prosperity. 

“The authority of the State and of the ruler repre- 
senting it is limited by its end. Things that are in no 
sense necessary for the common good, the State has 
no right to impose as a duty on its subjects.”—Cronin, 
seieice of Bihics, Vol, ll, p, 515. 

Therefore—State absolutism, according to which the 
State is the sole existing fountain head and arbiter of 
absolutely all rights is wrong. 
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thought of his day writes (1 Com., p. 160), 
speaking of parliament: “This being the 
place where that absolute despotic power 
which must in all governments reside some- 
where, is entrusted by the constitutions of 
these kingdoms.” (See also 1 Com., p. 46.) 
This is not logically coherent with this doc- 
trines on natural law and natural rights. 
Bentham and Austin held and furthered the 
same views. 


Because of the limited purpose or end of the 


307. Civil obedience is not slavery. 


Thisis clear —— 


From the derivation of civil authority. Civil 
authority being derived from God implies a duty 
on the part of the subjects to obey. Certainly 
the fulfilment of such duty is not slavery. (See 
Section VI, Nos. 160-129) 

Civil authority being naturally required for civili- 
zation and progress, it cannot be slavery to submit 
to that which nature demands. 

From the subjoined analysis of slave and citizen. 
“Mastership has a twofold meaning: First as 
opposed to servitude, in which sense a master 
means one to whom another is subject as a slave. 
In another sense mastership is commonly referred 
to any kind of subject; and in that sense even he 
who has the office of governing and directing 
freemen, can be called a master..... A slave 
differs from a freeman in that the latter has the 
disposal of himself .... . whereas a slave is 
ordered to another. So that a man rules over an- 
other as his slave when he refers the one whom 
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he rules to his own,—namely the ruler’s use 
.... But a man is the master of a free subject, 
by directing him either towards his proper wel- 
fare or to the common good.”’—St. Thomas 
Aquinas, 1-96-4. 


308. Civil obedience is an ennobling virtue because by 


obedience to duly constituted authority a man abides 
by the requisitions of that which is necessary as an 
essential condition of his perfect well-being of life and 
activity, which as far as it is obtainable in this world, 
is attainable by the normal man only in civil society. 


309. The validity of the proof for the derivation of author- 
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ity from God depends on the validity of the assertions 
set forth in the minor proposition. 

1) Civil society is natural to man. 

2) Civil authority is necessary to civil society. 
We shall now substantiate both assertions. 


I. Man social by nature, 
Proof. 


(Major) If man has natural fitness, natural inclina- 
tion and natural need for civil society, then man is 
social by nature. 

(Minor) But—Man has natural fitness, natural in- 
clination and natural need for civil society. 

(Conclusion) Therefore—Man is social by nature. 

Proof of Minor. 

1) Natural fitness—The faculties of intelligent 
speech and hearing indicate this. 
Aristotle (Politics I, Ch. 2) : “Nature, as we often say, 
makes nothing in vain, and man is the only animal 
whom she has endowed with the gift of speech. And 
whereas mere sound is but an indication of pleasure 
or pain, and is therefore found in other animals... 
the power of speech is intended to set forth the ex 
pedient, and likewise the just and the unjust.” 
(Jowett’s translation.) 

N.B. St. Thomas commenting on this passage dis- 
cusses “talking” animals. 

2) Natural inclination—By an inborn impulse man 
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abhors solitude and enjoys the companionship of 
others. He wants to have those to whom he may con- 
fide his sorrows and his joys and in whose good and 
evil fortune he may share. Moreover the normal man 
is altruistic in many ways. 

3) Natural need—Neither the individual man nor 
the family is sufficiently equipped to carry man on 
to that perfection of body and of mind, of which man 
is capable and for which he normally has a desire. 


311. Therefore just as marriage in general is from nature 

) but this individual marriage is due to the free choice 
of this man and this woman, so civil society in general 
is from nature, but this definite civil society (State) 
is due to historical causes which evoked consent. 


312. Note carefully (against Evolutionistic theories) that 
this natural fitness, inclination and need do not physic- 
ally but emotively impel man to form civil society. 
“Emotively impel”, i.e. impel him in the way that ” 
motives impel. Man by reason of his qualifications, 
inclinations and needs is attracted and moved to enter 
society, in such a way, however, that he is physically 
free to refrain from entering it. The “social good” 
of public peace and tranquillity and more adequate 
well-being of body and of mind attract him, draw him 
on, yet man can withstand that attraction. Usually he 
does not run counter to it by living in solitude, because 
the attraction is natural and wholly in accord with his 
nature and its aspirations, and so draws him with 
alluring influence. He can normally reach the per- 
fection of physical and mental well-being only in a 
State. The State is thus, of its nature, complementary 
to the family, which is the natural and originating 
unit. 


313. Confirmatory Citations. 

Pope Leo XIII (The Christain Constitution of 
States) wrote: ‘“Man’s natural instinct moves him to 
live in civil society, for he cannot if dwelling apart, 
provide himself with the necessary requirements of 
life. nor procure the means of developing his mental 
and moral faculties.” 

Aristotle (Politics, Bk. I, Ch. 2): “Hence it is evi- 
dent that the State is a natural thing and that man 
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is by nature a social animal and he who by nature and 
not by mere accident is without a State, is either above 
humanity or below it; he is the ‘tribeless, lawless, 
hearthless one’ whom Homer denounces.” 

Again (Politics, Bk. I, Ch. 2): “But he who is unable 
to live in society or who has no need because he is 
sufficient for himself, must be either a beast or a god: 
he is no part of the State. By nature then there is an 
impulse in all towards such social fellowship.” 


314. This is sententiously told us by St. Thomas Aquinas 
(De Regimine Principum, Lib. I, cap. 1): “That he 
should be a social and politic animal living with 
many, is natural to man more than to all other ani- 
mals. This is evidenced by natural need. For all 
other animals nature provides food, coverings of skin, 
powers of defence, such as teeth, horns, nails or at 
least speed in flight. Man, however, is formed with 
not one of these adjuncts of nature, but in place of all, 
he is given reason by which he can prepare all these 
things through the service of his hands. To prepare 
these, however, one man is not enough, for one man 
by himself could not fittingly round out his life. 
Hence it is natural to man that he live in association 
with many. Furthermore, in all other animals there 
is inbred a natural sagacity for all those things which 
are useful or helpful to them... . But of life’s ne- 
cessities man has a natural knowledge only in common. 
.... It is, therefore, necessary for man that he should 
live with many, so that one may be helpful to another, 
that different men may spend their time in inquiring 
into different things, one in medicine, another in this 
and another in that.” ; 

Suarez (De Legibus, Lib. I, c. III, n. 3): “The first 
[principle] is that man is a social animal and natural- 
ly and rightly desires to live in society. Concerning 
this principle one must recall (as we said before) that 
there is a twofold society among men, the one im- 
perfect, i.e. the family, the other perfect, i.e. the State. 
Of these the former is the most natural and funda- 
mental, as it were, because it is begun by the union 
of man and woman, without which the human race 
could not be propagated or conserved .... But this 
society .... is not sufficient in itself and so by the 


GENETIC ORIGIN OF LAW 137 


nature of the case a further society is necessary among 
men, which will constitute at least a city and shall be 
formed from many families.” 

N.B. By stating that the family is an “imperfect 
society” Suarez means that it does not contain within 
itself all the means to bring man to perfection. 


315. Burlamaqui (Vol. I, Pt. II, Ch. IV, Sect. XIV) : “Thus 
everything invites us to the state of society; want 
renders it necessary to us, inclination makes it a 
pleasure, and the dispositions we naturally have for 
it, are a sufficient indication of its being really in- 
tended by our Creator.” 

Blackstone (I Com., p. 43) : “But man was formed for 
society ; and, as is demonstrated by the writers on this 
subject, is neither capable of living alone, nor indeed 
has the courage to do it.” 


$16. Rutherforth (Institutes of Natural Law, Bk. I, Ch. I): 
“Man as an individual, unconnected with creatures of 
his own species, not joined with them in a common 
interest, having no other provision or convenience but 
what his own labor could produce, having no pru- 
dence but his own to contrive for himself, and having 
no strength but his own to defend him, would be un- 
able to obtain such a degree of happiness, as his nature 
prompts him to desire, and much more unable to ob- 
tain such a degree, as his nature is capable of. It is, 
therefore, the law of his nature that he should live 
in society with others of his own species... But 
since, from a view of what is before him, it appears 
that God has made his nature and constitution such, 
as requires him, if he would be happy here, to work 
for a general good or for the common interest of his 
species, the most reasonable conclusion is, that God, 
who made his nature and constitution what it is, 
expects him thus to work.” 


317. James Wilson(Works, Vol. I, Ch. VII, p. 270): “To a 
state of society, then, we are invited from every 
quarter. It is natural; it is necessary; it is pleasing; 
it is profitable to us. The result of all is, that for a 
state of society we are designated by Him, who is 
all-wise and all-good.” 
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II. Authority is necessary for civil society. 


Proof 


(Major) If without authority there would be no 
enduring, efficient, social co-operation of subjects, 
then authority is necessary for civil society. 

(Minor) But—Without authority there would be 
no enduring, efficient, social co-operation. 

(Conclusion) ‘Therefore — Authority is necessary 
for civil society. | 


Proof of Major—Since without enduring, efficient, 
social co-operation civil society will be in a chaotic 
condition and will utterly perish. 

Proof of Minor—Without authority there would be 

1) No enduring, social co-operation among the citi- 
zens for, with even the best of wills, men are inclined to 
grow listless and slack at times, unless there be some 
superior to rouse them to a sense of duty and morally 
(emotively) proclaim said duty. 

2) No efficient, social co-operation. Given the 
manifold diversity of view-points and of judgment on 
practical matters which is so largely prevalent among 
men, there must necessarily be some one who can 
authoritatively decide which one of many courses is 
to be followed. (This is evidenced in every union of 
men, e.g. baseball and football teams need a man- 
ager, corporations need a board of directors with a 
president, etc.) 

N.B. This argument is not founded in any way on 
“the inherent viciousness of man.” It takes man as he 
is, with splendid powers but with his limited view- 
point and shows that efficiency can come only with 
control, not otherwise than in the physical order 
where forces are efficient only when controlled. (See 
Section VI, No. 101.) 

There are in man two instincts or desires: the desire 
for individual freedom, which is centrifugal or disrup- 
tive in its tendency if unchecked, and the desire for 
mutual association, help and service which is centrip- 
etal or integrative. Authority is needed to control the 
former, without, of course, unduly inhibiting it, and 
to aid the latter by competent direction. 
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Confirmatory citations. 


1. St. Thomas Aquinas (1-96-4): “Now a social 
life cannot exist‘among a number of people unless 
under the presidency of one to look after the common 
good; for many, as such, seek many things, whereas 
one attends to one. Wherefore the Philosopher [i.e. 
Aristotle] says, in the beginning of the Politics, that 
whenever many things are adjusted to one thing, we 
shall always find one at the head directing them.” 


$22, Suarez (Defensio Fidei, Lib. III, c. I, n. 5): “This 


can also be made clear from the natural example of 
the human body which cannot continue in existence 
without a head. For a society of men is like to a 
body since it cannot subsist without various officials 
and classes of persons which are as so many members. 
Far less easily, therefore, could it be kept existent 
without a ruler and superior on whom it devolves to 
secure the common good of the whole body. The 
same can be shown by examples taken from different 
avocations, e.g. a ship must necessarily founder if 
there be no helmsman. So too with an army when a 
leader is wanting, and so on.” (See also De Legibus 


LET, &: o> th 4, Oe) 


323. Bellarmine (De Laicis, c. 5): “Now if human nature 


324. 


requires a social life certainly it requires a govern- 
ment and a governor. For it is impossible for 
a community to last long, unless there be some one 
who can hold it together and who has charge of the 
common good, just as in each one of us everything 
would go to pieces unless there was a soul to hold 
together and unite parts and faculties and contrary 
elements. Hence Proverbs; XI, 14: ‘Where there is 
no governor, the people shall fail.’ Moreover a State 
is an ordered multitude, for a disorderly and chaotic 
crowd is not called a State. But what is order except 
a certain arrangement of inferiors and superiors. 
Hence it is necessary that rulers should be had, if 
the State is to exist.” 


Pollock (First Book of Jurisprudence, Ch. 1, p. 7): 
“Further, if the State is to be permanent, we need 
more than the existence of some kind of social rule. 
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.... There must be rules binding the members of the 
State not merely as human or rational, but as mem- 
bers of that State.... The sum of such rules... . is 
_ What in common speech we understand by law.” 
$25. Civil society (State) originates from the family. 


FAMILY FAMILY 


ia a | stan ]—[ Woman | 





Man by natural impulse is led to marriage and the 
natural result of marriage is the family. But isolated 
families living territorially apart can not bring man 
to a high degree of perfection. “The next step in 
social consciousness is that men realize that in the 
mutual life of family alone they cannot develop hu- 
man life in its fulness: they cannot attain, as Aris- 
totle says, ‘the good life,’ that is, the perfection of 
life. They become acutely aware of the power, im- 
pulse and need they have, bearing on what we call 
civil society, for the development of life’s faculties, 
physical, mental and moral. They enter in due time 
upon this social relation, forming a unit from which 
they demand the protection of rights and the promo- 
tion of opportunities—not merely economic, but in 
every sense human—for a full life development, in the 
active achievement and enjoyment of which may 
normally be found man’s temporal happiness.’”—Mack- 
sey, S.J., Sovereignty and Consent, p. 15. 

326. Westermarck (The History of Human Marriage. p. 
539) : “All the evidence we possess tends to show that 
among our earliest human ancestors the family, not 
the tribe, formed the nucleus of every social group.” 
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. Burlamaqui (Vol. I, Pt. I, Ch. IV, Sec. 1X) : “Mankind 


were originally divided into families only, and not in- 
to nations. Those families lived under the paternal 
government of the person, who was their chief, as 
their father or grandfather.” 

“A group of families under a common authoritative 
head, and not subject to any similar aggregation, 
forms the primitive State, however small this may be.” 
—Cathrein, S.J., Cath. Enc., V, p. 564. (See Pollock, 
First. Bk. of Jur, Ch. 1, pp. 5-7: Robinson, El. Law, 
No. 2, p: 3% Risttherforth, Institutes, Bk, II, Ch. II; 
Muntsch, Evolution and Culture.) 


Hence these conclusions: 


1. The State is subsequent both in thought and in 
fact (ie. from history) to the family. 

Amos (The Science of Law, Preface, p. vii) is thus 

incorrect in saying: “In thought, and in order of 
worth and of preference, if not in time, the State 
exists before any of its component groups, and the 
larger groups before the smaller.” (See No. 191.) 
2. The child does not belong primarily to the State. 
The child is primarily a child of God, and of its par- 
ents; derivatively, through the family, a member of 
the State. That the child is not primarily the prop- 
erty of the State can be shown by the birth of a child 
to parents on a desert island. There is no State to 
which it can belong. (See Pollock, First Bk. of Jur., 
Che 1S). 30.) 


Locke (In Civil Government, No. 118): “’Tis plain by 
the law of right reason, that a child is born a subject 
of no country or government. He is under his father’s 
tuition and authority, ’till he comes to the age of dis- 
cretion; and then he is a freeman, at liberty what 
government he will put himself under; what body 
politic he will unite himself to.” (See James Wilson, 
Works, Vol. I, Ch. VII, pp. 280-281.) 


III. Purpose or end of civil society. 


A proper concept of the purpose of the State is 
requisite that the correct end of legislation may be 
kept always in view. Otherwise laws will fail either 
by defect or by excess. 
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333. I. Correct statement. 


334. 


A. Mediate but paramount end or purpose is tem- 
poral prosperity, i.e. not only material prosperity, but 
intellectual, artistic and moral perfection in so far as 
these add to the temporal well-being and happiness of 
the community. 

N.B. 1. The purpose is said to be temporal pros- 
perity because the State is not directly concerned with 
the spiritual progress of its subject. 

2. But even as regards temporal prosperity its 

function is not unlimited. The State is conceptually 
and historically subsequent to the family and is a 
complement thereto, not a substitution therefor. 
3. It might be well here to note a distinction which 
should be made between progress and civilization or 
culture. Progress is that aspect of community life 
which implies an increasing abundance of more and 
more perfect material goods. Civilization or culture 
is that aspect of community life which implies intellec- 
tual, moral and religious culture. In the present day 
materialism, progress and culture are confounded be- 
cause of the view-point that social perfection consists 
in purely, or at least primarily, in material well-being. 
In true civilization progress is an aid to culture of all 
kinds. 


This purpose is rightly accomplished by affording op- 
portunities socially necessary for temporal prosperity. 

(a) Affords opportunities, i.e., it does not provide 
individual citizens or classes of citizens with the means 
of procuring temporal prosperity, but offers to all, 
such social conditions as give free play to personal 
initiative and enterprise, e.g., open markets without 
restraint of trade, stable protection, good roads, tariff, 
ete. 

(b) Opportunities socially necessary— 


1. Socially necessary—because civil society 
is to aid individuals only in so far as this 
ultimately tends to further the common 
good. (See Section II, Nos. 34-36 p. 7.) 

2. Socially necessary—otherwise, as is proved 
phychologically and historically, by en- 
deavoring to afford the superfluous, the 
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individual activity and spontaneity of the 
citizen is inhibited. (See Section VIII, 
Nos.. 174-180.) 

Here it is most necessary to call attention again to 
the baneful, yet increasing, recourse to law as a 
panacea for all social evils. A proper insistence on 
the real purpose of the State is the proper way to 
show that such attempts to regulate everything by law, 
will never secure the results aimed at. 

Leo XIII in his Encyclical (The Condition of the 
Working Classes) clearly delimited the function of 
the State: “The foremost duty, therefore of the rulers 
of the State should be to make sure that the 
laws and institutions, the general character and ad- 
ministration of the commonwealth, shall be such as 
to realize public well-being and private prosperity. 
As regards the State, the interests of all, whether 
high or low, are equal. It would be irrational to neg- 
lect one portion of the citizeng and favor another; 
and therefore the public administration must duly 
and solicitously provide for the welfare and the com- 
fort of the working classes. Wherever the general 
interest or any particular class suffers, or is threat- 
ened with mischief which can in no other way be met 
or prevented, the public authority must step in to deal 
with it. The limits must be determined by the nature 
of the occassion which calls for the laws interference 
—the principle being that the law must not under- 
take more nor proceed further, than is required for 
the remedy of the evil or the removal of the mischief.” 

N. B. The principle enunciated in the last two 
sentences of this quotation is of vital concern these 
days when we are afflicted with a plague of fanatics 
and over-zealous social reformers who see in law 
the remedy for all-social ills. 


535. We might well recall the splendid words of Bellar- 
mine (De Laicis, c. VII) after commenting on the dif- 
ference between a slave and a citizen says: “A slave 
is ruled for the sake not of his own but of his master’s 
advantage, a citizen is ruled for the sake of his own 
advantage, not those of the ruler. So, on the other 
hand, a civil ruler, while he governs the people seeks 
not his own but the people’s interests; but a tyrant 
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and master seeks his own and not the people’s. And 
so in truth if there be any servitude in a State, he who 
rules ought more properly to be called a servant than 
he who is subjects.) . 2 This is what Our Word 
(St. Matth. XX, 26-27) clearly signified: ‘Whosoever 
will be the greater among you, let him be your 
minister (diakonos) and he that will be first among 
you, shall be your servant.” 

Pres. Harding’s Inaugural Address: “Service is the 
supreme commitment of life. I would rejoice to ac- 
claim the era of the golden rule and crown it with the 
autocracy of service. ,I pledge, an administration 
wherein all the agencies of government are called to 
serve and ever promote an understanding of govern- 
ment purely as an expression of popular will.” 


B. Immediate end or purpose is social peace, i.e., 
the organic blending of individual and social activities 
so that there is social harmony; impliedly therefore, 
its purpose is the prevention or removal of social 
disorder. This end is sought in order to secure the 
paramount end, i.e., temporal prosperity. — 

N.B. It may be profitable to indicate that peace. 
is the tranquillity of order. (Order is the proper ad- 
justment of many things to a common standard.) As 
there is a twofold tranquillity, so there is a twofold 
peace: 

a) Static peace—the tranquillity of order among 
inert things, e.g., the peace in a woods on a tranquil 
evening. 

b) Dynamic peace—the tranquillity of order among 
active things. This is the tranquillity of harnessed 
forces. 

Social peace is a type of dynamic peace. (See No. 318, 
present section; also Kinkead, Jurisprudence, Law and 
Ethics, Ch. IX, pp. 143-144; Cronin, Vol. II, pp. 472- 
477: Rutherforth, Institutes, Bk. II, Ch. 2; Rickaby, 
Aquinas Ethicus, I, p. 279.) 


Incorrect Statement 


a) Not an end in itself. The State being nothing 
more than the people, socially-organized, exists for 
the people. It is not a thing abstracted and distinct 
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from and superior to the people who compose it, as 
some philosophers have asserted, e.g., Hegel, Ahrens, 
Bluntschli. This unfortunate doctrine has had a much 
wider vogue, and hence a much greater influence than 
one might suppose, were one not conversant with the 
various writings of political philosophers. 

Bluntschli (The Theory of the State, Bk. I): “The 
purpose of the whole constitution is to enable the 
person of the State to express and realize its will 
(Staatswille), which is different from the individual 
wills of all individuals, and different from the sum of 
them.” 


b) Not a mere police activity.—Puffendorf (De Jure 
Nat. et Gen., Lib. VII, c, I, p. 7) says: “The genuine 
and foremost reason why heads of families, forsaking 
their natural liberty, descended to constructing cities 
was that they might erect fortifications against the 
evils which come to man from man.” 

Spencer (Principles of Ethics, Vol, p. 207) ‘The 
primary function of government is that of combining 
the actions of the incorporated individuals for war, 
while its secondary function is that of defending its 
component members against one another.” 

Ryan and Millar (The State and the Church, Ch. 
IX, p. 211): “Both Kant and Spencer conceived the 
functions of the State in terms of coercion. Govern- 
ment has no other duty than that of protecting rights 
and repressing injustice. It should not go outside 
this province to promote measures of State assistance, 
whether in the field of religion, morals, education or 
industry.” 

Brosnahan (Digests of Lectures on Ethics, p. 113): 
“The theory of Kant, Spencer and others who con- 
fine the purpose of the State to securing rights is— 
except as a protest against State paternalism—unten- 
able. It ignores the natural sociability of human 
nature, the fact that men live in community of life, 
because it satisfies their inclinations, gives play to 
their aptitudes, and enables them to satisfy needs 
which can be satisfied only in society. This theory 
which makes the purpose of the State simply the pro 
tection of men from one another is appropriately 
called by the Germans Poliziestaat-theorie.” 
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340. Civil society originates by consent. 


_ When many families are located in the same local- 
ity and begin to realize that the fulness of life’s pur- 
poses can be attained only by mutual aid in an or- 
ganized community, then civil society is formed by 
their consent. “They may have consented in written 
instrument or spoken words; in the cheerful enthusi- 
asm of subordination and co-operation, with neither 
written nor spoken pledge, or in the silent omission of 
all together, or group after group yielding in course 
of time; they may have consented to the entirety of 
the bond at once or by degrees to the different duties 
of its content. It matters not; the one substantial 
thing in the establishment of a State, as of a family, 
in joining a civic unit together with the civic bond, 
as in joining a family unit with the marriage bond, is 
the voluntary and free consent of those who establish 
the union.”—Macksey, Sov. and Consent, pp. 16-17. 
341. Thus the family evolved into patriarchal society by what 
Suarez well terms “the gradual extension of consent.” 


342. Semple, S.J. (American Liberty Enlightening the 
World, Ch. IV, pp. 175-178) says: “For unless we 
wish to invent an imaginary world we must see that 
political constitutions, and especially those which are 
most solid and stable, for the most part are reduced 
to what is called custom in which the reasonable will, 
making law, is expressed by usage and practice.... 
Indeed it rarely happens that a people enacts for it- 
self its form of government by an agreement, but 
generally governments are prepared and introduced by 
facts themselves depending on an almost infinite 
variety of circumstances; afterwards the adhesion of 
the peoples, by their usages, to these governments, 
gives to these governments a juridical existence, makes 
of a de facto government a de jure government.... 
For our position would contradict history only in so 
far as we would place the formal and express suffrage 
of the multitude at the head of all constitutions... . 
The legitimacy of a government depends not so much 
on the original fact of its introduction, as on its sub- 
sequent use by the multitude and also on the tacit 
assent of the multitude to it.” 


343. 


344, 


345. 


346. 


347. 
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stiarez (De Opere Sex Dierum, Lib. V, c. VII, n. 3): 
“Another manner of family—or house—multiplication 
is had with a distinction between families and with 
a political union of some kind, which is not without 
some kind of agreement, expressed or implied, of 
helping each other, nor without some kind of subor- 
dination of each family and person to some superior 
or ruler of the community, without which such a com- 
munity cannot last.” (See St. Thomas, 2-2-42-2.) 


N. B. The exact difference between the “consent” view 
of government and the “social contract” theory of 
Rousseau is that in the “consent” view, men freely 
elect to live in civil society and authority is then 
automatically granted them by God; in the latter 
they pool all their rights and contract to abide by the 
supreme right and will of the community. 


Ex-Pres. Wilson, in his address to Congress, February 
11, 1918) “In every case of a lawfully existent govern- 
ment, the consent of the governed is a necessary 
ground for such civil authority. Whenever civil 
power is found in one man or ruler by legitimate and 
ordinary right, it is proximately or remotely derived 
from the people and community and it cannot be 
otherwise held to be just.” 


Constituent power of the State. 


The constituent power is the power to constitute 
(to frame the constitution of) a State. Since it is by 
consent of the people (No. 340) that a State comes 
into being, the right to determine the form of govern- 
ment and to enact the law for the investiture with 
power is originally in the people. 


Moreover, even after a form of government has been 
determined and its powers have been vested in an 
individual or individuals, the right to establish a new 
form of government and a new investiture of power is 
always in the community in so far as the need of the 
community may demand it. 

N.B. By a Bill of Rights the people reserve certain 
powers to themselves or forbid certain powers to 
those invested with civil authority. 
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348, Bellarmine, S.J., (De Laicis, c. VI): “For it clearly de- 


pends on the consent of the people whether there shall 
be a king or consuls or other officials. Moreover if there 
be a legitimate reason the people can change a king- 
dom into an aristocracy or democracy or contrariwise.” 


349. Blackstone (1 Com., pp. 266-267) writes: “Another 


350. 


capacity in which the king is considered in domesti¢ 
affairs, is as the fountain of justice and general con- 
servator of the peace of the kingdom. By the fountain 
of justice, the law does not mean the author or orig- 
inal but only the distributer. Justice is not derived 
from the king, as from his free gift; but he is the 
steward of the public, to dispense it to whom it is due. 
He is not the spring, but the reservoir, from whence 
right and equity are conducted, by a thousand chan- 
nels, to every individual. The original power of judi- 
cature, by the fudamental principles of society, is 
lodged in the society at large.” 


Form of government. 

Any form of government is legitimate which will 
secure the end of civil society. Hence monarchy, 
aristocracy and democracy are all legitimate in them- 
selves. What form is best for a given people will de- 
pend on their social conditions. However, “the best 
form of government is in a State or kingdom, wherein 
one is given the power to preside over all; while under 
him are others having governing powers: and yet a 
government of this kind is shared by all, both because 
all are eligible to govern, and because the rulers are 
chosen by all. For this is the best form of polity, be- 
ing partly kingdom, since there is one at the head of 
all; partly aristocracy, in so far as a number of per- 
sons are set in authority; partly democracy, i.e., gov- 
ernment by the people, in so far as the rulers can be 
chosen from the people, and the people have the right 
to choose their rulers.”—St. Thomas Aquinas, 1-2-105 

N.B. Bryce writes (Studies, X, p. 529): “St. Thomas 
Aquinas recognizes sovereignty as originally and pri- 
marily vested in the people, hardly less explicitly than 
does the Declaration of Independence.” (See also 
Bellarmine, De Romano Pontifice, c. III.) 
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351. “Governments are instituted among men, derivin 


their just powers from the consent of the governed.” 

Declaration of Independence. 

—This sentence may have one of two senses: 

a) The contractualist sense of Rousseau—that the 
will of the people is the ultimate source of 
authority. 

b) The legitimate sense that the powers of govern- 
ment are just when derived by the expressed or 
tacit consent of the people. 

That this latter is the sense intended by the 
writers of the Declaration can be shown with 
strong historical evidence. It was due to the in- 
fluence upon Jefferson and the Whigs of the 
Jesuits, Card. Bellarmine and Suarez and other 
Scholastic philosophers, who set forth with such 
accuracy and clearness the traditional doctrine 
of civil power. 


352. The scheme on the following page indicates the 


303; 


derivation of Whig Doctrines which bore on the 
Declaration of Independence. The two doctrines 
which concern us are: (1) Consent of the Governed; 
(2) End of Law is the Common Good. 


This doctrine is put forward with proofs by M. F. X. 
Millar, S.J., in “America” December 28, 1918, Jan- 
uary 25, 1919, August 21, 1920, September 4, 1920; 
Gaillard Hunt “Virginia Declaration of Rights and 
Cardinal Bellarmine,” reprint from Catholic Historical 
Review III, pp. 276-289. Also Fordham Monthly, 
December, 1920,. “Philosophy of Government” pp. 
136-147; April, 1921, “Thomas Paine”; Mcllwain, The 
Political Works of James I, Introduction; “Studies”, 
December, 1917; March, 1918; March, 1919; March, 
1920, articles by Alfred O’Rahilly; Ryan and Millar, 
The State and the Church, Ch. V-VII, pp. 99-194. 

MclIlwain (The Political Works of James I, Intro- 
duction, p. XXVII) says of the influence of Jesuit 
teaching on the political thought of England: “At a 
single glance it becomes obvious how much English 
theorists for two centuries and more owed to a party 
that they dared not acknowledge.” 

“It would not be altogether inexact to say that in 
the Middle Ages it was in the cloisters that the doc- 


JURISPRUDENCE 


150 


PLET-SZoT 
‘dO SYNINOV SYWOHL'LS 






OLFL-F6ET 
endsoq10 J 











LI9T-84S1 
. 1Z91-2FST 
f's zauvas SUPHAOSOTIHNd OLLSVIOHOS SFG IN GN TAT 
009T-ESsI 
ane 
B89 FO sBrq AN By07 
Aaupis 1U97) WISI Jo SB Ay 
L6LT-6ELT 
eying monerEppeq Jo sioqiny uosi9yor 





AONACNAGAGNI JO NOLLVUVIOAG 


GENETIC ORIGIN OF LAW 151 


trine of the sovereignty of the people was born.” 
—Janet, “Histoire de la Philosophie Politique, II. Il. 
p. 297, 


354. Right of rebellion. 


Soe 


356. 


Legitimate authority once duly constituted cannot 
be rightly overturned for any light or fancied reason. 
But there can be times when rebellion is warranted 
and therefore just. Such an instance would arise 
when there had been tyranny (i.e., a wrongful use of 
public authority) which was manifest, intolerable, 
habitual, incurable, and there was reasonable hope 
for a successful outcome to the rebellion. The op- 
posite of legitimate rebellion is sedition. 


“A tyrannical government is not just, because it is 
directed not to the common good, but to the private 
good of the ruler .... Consequently there is no se- 
dition in disturbing a government of this kind unless 
indeed the tyrant’s rule be disturbed so inordinately, 
that his subjects suffer greater harm from the conse- 
quent disturbance than from the tyrant’s govern- 
ment. Indeed it is the tyrant rather that is guilty of 
sedition, since he encourages discord and sedition 
among his subjects, that he may lord over them more 
securely; for this is tyranny being conducive to the 
private good of the ruler, and to the injury of the mul- 
titude.”—-St. Thomas Aquinas, 2-2-42-2 ad 3. 


Speaking of revolution, Alexander Hamilton said: “To 
render it agreeable to good policy, three things are 
requisite. First, that the necessity of the times re- 
quires it; secondly, that it be not the probable cause 
of greater evils than those it pretends to remedy; 
and, lastly, that it have a probability of success.”— 
“Full Vindication of the Measures of Congress from 
the Calumnies of Their Enemies” (1774). 


357. “Whenever any form of government becomes de- 


structive of these ends, it is the right of the people 
to alter or to abolish it, and to institute new govern- 
ment, laying its foundation on such principles, or 
organizing its powers in such form, as to them shall 
seem most likely to effect their safety and happiness. 
Prudence indeed will dictate that governments long 
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established should not be changed for light and trans- 
lent causes.”—Declaration of Independence. (The 
document then proceeds to enumerate the various 
grievances which led to the decision of revolt.) 


False Views on Genetic Origin of Law. 


1. Anarchists. 


According to the Anarchists, government and law 
are encroachments on human rights and ought to be 
abolished as the twin sources of practically all social 
evils. According to their view society is to exercise 
all its functions without any controlling or directing 
authority. The only government will be based on 
voluntary co-operation, preferably through  self- 
governing groups. “Our object is to live without 
government and without law.” (Reclus) “Govern- 
ments are the scourge of God.” (Proudhon). They 
do not advocate disorder but claim that the ends and 
purposes of society can be obtained by voluntary or 
associative effort. It supposes an association of in- 
dividual sovereigns acting independently of any central 
or coercive power. 


It arrives at these conclusions by assuming as 
fundamental that man has a natural right to develop 
all his powers, satisfy all his passions and respond to 
all his instincts and that any restraint placed on a 
man from outside is an invasion of his rights. 

mee Cath, Ene, Vol, 1, p. 420% Ene! Brit, Oth Ed, 
Vol, Ll; Enc, Amer. 1) Anarchismy”) 


2. Individualistic Theory.— Government is looked 
upon as a restraint on liberty. “The best government 
is that which governs least.” (This idea has been de- 
veloped in no. 339.) 


3. Evolutionists—These assert that the natural im- 
pulse to society is an animal instinct physically com-, 
pelling. According to this view the laws governing 
man’s social tendencies are physical laws. Everything 
is determined by the inexorable laws of evolution. In 
“animal society” we find the roots of human society 
(Note that many with becoming logic, deny the exist- 
ence of free will and so man is entirely the plaything 


361. 


362. 
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of heredity and environment and his freedom is a 
huge illusion and delusion.) . 


Giddings (The Principles of Sociology) affords us an 
example of a book built up on a false postulate, viz., 
anthropological evolution, ie. that man came from 
an animal. One might just as well build up a school 
of architecture on the assumption that 2 plus 2 = 5. 
Branco, an international authority on paleontology, 
said at the Berlin International Congress of Zoolo- 
gists in 1901: “Paleontology tells us nothing on_ the 
subject. It knows no ancestor of man.” Again Vir- 
chow, the eminent German anthropologist said at 
the twentieth congress of the German Anthropological 
Association: “A hypothesis may be discussed, but its 
significance can be established only by producing ac- 
tual proofs in its favor, either by experiments or di- 
rect observation. This Darwinism has not succeeded 
in doing. In vain have its adherents sought for con- 
necting links which should connect man with the 
monkey. Not a single one has been found. The so- 
called Pro-Anthropos, which is supposed to represent 
this connecting link, has not yet appeared. No real 
scientist claims to have seen him.” 


Again Giddings (Bk. I. Ch. IV, pp. 73-74) writes as 
follows: “Most of the forms of concourse, intercourse, 
and mutual aid have their beginnings in animal so- 
ciety. By means of them animal life is developed 
into its various types. Therefore, this stage of asso- 
ciation may be characterized. as zoogenic, and the 
study of it, as it is exhibited in animal communities, 
is zoogenic sociology. 

Again (Ch. IV, pp. 73-74) : “The development of the 
social mind and the genesis of a varied transition 
mark the transition from animal to man. It is the 
anthropogenic stage of association, and its investiga- 
tion is anthropogenic sociology.” 


Again (Bk. IV, Ch. III, p. 416): “If however, it is 
the question whether the volitional process in society 
is conditioned by the physical, and is in no way in- 
dependent, or underived, the sociologist must make 
an affirmative reply .... The real question, there- 
fore, is not on the existence or the importance of voli- 
tional and of distinctly sociological causes. It is 
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whether these are underived from simpler phenomena 
than themselves, and are undetermined by processes 
of the physical and organic world. To this question 
the answer of, sociology is an unqualified negative. 

Again (Bk. IV, Ch. I, p. 363): “Social evolution is 
but a phase of cosmic evolution. All social energy is 
transmitted physical energy. The conversion of physi- 
cal into social energy is inevitable and it necessarily 
occasions those orderly changes in groupings and re- 
lationships that constitute development.” 


N.B. If this be true, why praise and exalt the 
Barons at Runnymede, the Fathers of the Republic, 
the heroes of the World War? They did what they 
did, because cosmic evolution functioning in society 
“necessarily occasioned” them to do it. One might 
just as well praise an electric lamp for burning! 


(Hull, S. J.. Why Should I be Moral, pp. 33-45; 
Husslein, S.J., Evolution and Social Progress; Was- 
mann, S.J., Modern Biology and the Theory of Evolu- 
tion; Cath. Encycl., V, pp. 654-655, “Evolution;” Le- 
Buffe, S.J., Human Evolution and Science; Muntsch, 
Evolution and Culture; Mills, Prehistoric Religion, 
Evolution and Science.) 


4. Hobbes (1588-1679) who asserted that man was 
by nature anti-social. Man is by nature perverse. 
“All men are born unapt for society ;’ “are made fit 
not by nature but by education;” “do not naturally 
love one another;” “their state without civil society 
is a mere state of war.”—Philosophical Rudiments 
concerning Government and Society, Ch. I. “Out of 
which may also be collected that irresistible might in 
the state of nature is right.”—-De Corpore Politico, 
Pt. I, Ch. I, No. 13. This warfare being intolerable, 
men by stipulated submission form civil society, in 
which civil authority is the sum of the physical might 
of the people focussed in a chosen centre of force. His 
chief work on this matter is ‘‘Leviathan.” 


5. Rousseau, (1712-1778) who asserted that man was 
by nature non-social, i.e. having no inclination to or 
need of civil society.,, His “Social Contract” theory 
may be briefly seen from the following: “Man natur 
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ally, he contended, was sylvan and solitary, a fine 
type of indolent animal . .>. . He was virtuous, 
sufficient to himself for his own needs, essentially 
free, leaving others alone in their freedom, and desir- 
ous of being left alone in his .... Unfortunately, 
he had a capacity and an itch for self-improvement 
and his inventive genius, creating new conveniences, 
started new needs, and, to meet these more rapidly, he 
entered into transitory agreements with other men. 
Then came differences, frauds and quarrels ..... 
Through sheer necessity of self-defense, as in the 
theory of Hobbes, he took to the establishment of 
civil society. To do so without loss of personal free- 
dom, there was but one way, namely, that all the 
members should agree to merge all their rights, wills 
and personalities in a unit moral person and will, 
leaving the subject member the satisfaction that he 
was obeying but his own will thus merged, and so in 
possession still of full liberty in every act. Thus 
civil authority was but the merger of all rights and 
wills into one supreme right and will of the com- 
munity.”—Macksey, S.J., in Cath. Enc., “Society,” 
XIV; p- 77, col. 2. 


(See Dunning, Political Theories from Rousseau to 
Spencer, Ch. I; Wilson, The State, Ch. 1; Macksey, 
S.J., Sovereignty and Consent.) 


Besides many philosophical incongruities in this 
system, it might be well to note that it is contrary 
to fact. This is set forth in the following from John 
Morely (Rousseau, Vol. II, pp. 183-4): “Viewed in 
the light of ‘the observed and recorded experience of 
mankind,’ the ground and origin of society is not a 
compact, that never existed in any known case, and 
never was a condition of obligation either in primitive 
or developed societies, either between subjects and 
sovereign, or between the equal members of a sover- 
eign body. The true ground is the acceptance of con- 
ditions which came into existence by the sociability 
inherent in man, and were developed by man’s spon- 
taneous search after convenience.” This passage is 
quoted with approval by Woodrow Wilson, The State, 
I, No. 24. 
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